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Justice Committee 
 

Summary Justice Reform 
 

Written submission from the Association of Scottish Police 
Superintendents 

 
I refer to your letter dated 18 December 2009 in relation to the above and 
thank you for the opportunity to comment on this vital element of criminal 
justice business. On behalf of the Association of Scottish Police 
Superintendents (ASPS) I would like to make the following comments. 
 
In making this response ASPS has considered the letter from the Solicitor 
General for Scotland, Mr Frank Mulholland Q.C. dated 9 March 2009 and the 
article ‘The Story So Far’ indicating successes. 
 
There is no doubt that there has been much progress in terms of Summary 
Justice Reform to allow more quick and effective justice. 
 
It will be interesting to see if there is an update available from the Crown 
Office and Procurator Fiscal Service for the period between March and 
December 2009. 
 
ASPS clearly supports the Scottish Government and the Crown Office and 
Procurator Fiscal Service in all that we strive to achieve in terms of quicker 
and more effective justice. 
 
That being said there are a number of questions that senior officers within the 
Police Service continue to raise to ensure that there is a very clear balance 
between the rights of the accused and the rights of victims. ASPS believes 
that insufficient attention has been paid to the rights of communities to be 
protected from the effects of persistent offending which, though dealt with in 
summary procedure, is anything but minor or trivial either in its impact on 
deprivation in all its forms, or indeed its effect on social cohesion in 
communities. Community safety requires a much greater degree of fresh 
impetus than has been given to date. 
 
Indeed there is clear evidence that greater emphasis is being placed on 
focusing on the role of the state in preventing recidivism and a criticism of the 
court process - together with an almost explicit criticism of sheriffs and others 
– the end result of which is to undermine the criminal justice system and instil 
a lack of confidence in ‘the bench.’       
 
Therefore, there is serious concern that as we strive to achieve quicker and 
more effective justice the focus will be upon targets and timescales as 
opposed to fully meeting the needs of victims, witnesses and the wider 
communities across Scotland who need to be protected from criminal 
behaviour, fear and intimidation. 
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There are some burning questions that ASPS continue to raise which need to 
be considered within the overall context of the discussions in relation to 
Summary Justice Reform. 
 
1) What is the proportion of accused persons held in custody pending 

first appearance in Court, who are released on the instructions of 
the Procurator Fiscal? 

2) How many bail offences have been committed and what has the 
trend been since the Summary Justice Reform process commenced? 
What is the number and ratio of persistent bail defaulters? ASPS 
contends that this and other up to date information should be part of 
Single Outcome Agreement performance frameworks, and reported 
quarterly to gauge the extent to which Criminal Justice system is 
being treated with contempt. (Re-conviction rates which at present are 
part of the SOA performance indicator basket are not up to date.)      

3) How many breaches of curfew orders were committed and again 
what is the trend in relation to this particular issue? Too often the 
responsibility is placed on the police to check compliance and 
experience suggests that when breaches occur there is insufficient 
done in response.  

4) How many remand prisoners are there currently in Scotland and 
what are the changes in the trends? 

5) How many offences have been committed by early release 
prisoners or prisoners on licence? 

6) How many cases are marked ‘No Proceedings’ by the Procurator 
Fiscal and what are the trends across Scotland? 

7) How many Fiscal Fines are issued across Scotland and what are the 
changes and trends in recent times? 

8) Will the current Scottish Government honour its pledge to end the 
automatic early release of prisoners who have been sentenced to 4 
years imprisonment or less? 

9) What evidence is there to support the trend to move towards more 
community disposals? How effective are community disposals? 

10) When will the Scottish Government clearly define which accused 
persons are deemed to be suitable for non-custodial sentences? E.g. 
are persistent Housebreakers deemed suitable for non-custodial 
sentence? 

11) Summary Justice Reform must surely include Court disposals and 
is there evidence to support the consistency in terms of sentences 
handed down for serious violent crimes, particularly those involved in 
the carrying of weapons? 

12) When will the Scottish Government address the needs of Scotland in 
terms of accommodating vulnerable children in appropriate secure 
premises in the areas where they reside? 

13) Is it time that the Criminal Justice system took more consideration of 
victims’ families when embarking upon plea bargaining with the 
defence, which may fast-track cases but leads to a lack of confidence 
in the overall Criminal Justice system?  This is hailed as being victim 
centred but strikes at the very heart of public confidence and 
reassurance in the services provided by the Scottish Court System. 
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ASPS clearly poses a number of questions in relation to Summary Justice 
Reform and there is an acceptance from a Police perspective that we need to 
work very closely with our partners within the Criminal Justice sector to ensure 
that we move forward positively and progressively but at the same time we 
maintain the public confidence and reassurance needed. 
 
ASPS is prepared to play its part and engage in debate which will allow the 
Criminal Justice sector to further evolve but there is a need to address some of 
the hard facts. We need to work together to reduce the re-offending rates, have 
a balanced discussion around the causes and responses to the current prison 
population and agree changes which will improve overall victim and community 
confidence in the services that are available. 
 
At the same time ASPS fully believes that the Police service has a key role to 
play in Summary Justice Reform and is itself significantly impacted by policy 
change. We must also ensure that we are making full use of all the powers 
available in line with the doctrine of Constabulary independence to ensure that 
there is proportionality and sustainability in relation to the myriad of issues 
which are being addressed and which do not find their way into the Criminal 
Justice system. 
 
There is clearly a need to consider Police Officer discretion as it is perhaps one 
of the greatest powers at the disposal of each and every Police Officer in 
Scotland.  There is a general view that the doctrine of Constabulary 
independence has changed in recent times and discretion has been particularly 
eroded as we strive to achieve consistency in standards.   
 
Whilst it is readily accepted that there has to be a high degree of professional 
standards and ethics in policing there is a need to have a very full debate on 
the Police use of discretion and Constabulary independence.  There may well 
be scope in Summary Justice Reform to further enhance disposals available to 
the Police to prevent cases at the minor end of the scale from ending up in the 
Criminal Justice system where more appropriate means of disposal could be 
applied.  
 
ASPS are in absolutely no doubt that following on from the MacInnes Report 
and the Criminal Proceedings etc. (Reform) (Scotland) Act 2007, there have 
been a number of positive changes in terms of Summary Justice Reform.  
 
That being said the Justice Committee needs to keep exercising scrutiny in line 
with its role to ensure that the Scottish Government and all agencies involved 
transfer the fear of crime to the criminal. Victims and communities must 
continue to see the tangible benefits which directly impact upon personal 
safety, security and community wellbeing across Scotland. 
 
In particular it is a worry that lobbyists continue to focus on the ‘cheaper’ 
options to prison despite the fact that those who are imprisoned with a short 
sentence have had numerous opportunities to mend their ways and who have 
often failed to complete community based disposals. ASPS is satisfied that 
sheriffs and others take all circumstances into account prior to determining 
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disposal, including the need to provide respite to communities.  At a time of 
financial difficulties there is a need to ensure that such community based 
disposals are fit for purpose and that breaches are properly recorded in order to 
gain a truer picture of their efficacy.  
    
Critically ASPS is very concerned at the reduced sentences prisoners currently 
serve under summary justice, especially given that too high a percentage go on 
to re-offend (see Scottish Offenders Index) within two years.  The current 
practice of automatic reduction in time served in prison for prisoners serving 
less than four years places no responsibility on the prisoners post release. 
Consideration should therefore be given to replicating the current licence 
system for prisoners sentenced to four or more years imprisonment. There is a 
clear incentive to keep on the straight and narrow here which does not exist in 
summary (and much more serious) cases. The reason for this policy 
inconsistency is unclear. 
 
Finally, there is no doubt that while crime continues to fall in many parts of 
Scotland and detection rates continue to increase unrecorded crime is much 
higher. The reforms introduced have gone some way in improving efficiency in 
summary justice. Nevertheless too many officers and civilian witnesses are still 
required to attend too many sittings at court prior to being called to give 
evidence. Further work needs to be done to make further improvements so as 
to ensure the public will continue to support the criminal process. Failure to do 
so will only serve to alienate the victim and witnesses from the process to the 
detriment of wider society.  
 
Commentators often refer to adopting a health approach to the problems of 
offending as a legitimate means to gain a better insight into the issue of repeat 
offending. When preventative efforts and non surgical options utilised within the 
context of a patient’s health prove unsuccessful, the option of surgical removal 
is considered necessary. The social health of Scotland is under threat from 
recidivism born of a contempt for the rules of society and a disdain for the 
human rights of those who live within it. It would be unwise, in the absence of 
evidence that repeat offenders facing summary justice have taken steps to 
amend their ways, to inhibit sentencers from identifying a proportionate 
disposal which has at its heart the aim of protecting victims and communities.   
 
The reforms to date show that change for the better is indeed positive and that 
there is a fair element of consensus on the improvements to be made. ASPS 
believes this a solid and encouraging foundation on which Summary Justice 
Reform must continue to be built, particularly at a time of financial uncertainty 
and the challenges being faced by all partners in the Criminal Justice sector. 
(This change will be assisted when appropriate outcomes and indicators for this 
area developed for inclusion in Single Outcome Agreements.) The greatest risk 
facing this however will be to view justice as a commodity rather than a citizen’s 
right, to identify summary justice as involving inconsequential behaviour and to 
judge custodial sentences as a sentencing failure.  
 
Superintendent D O’Connor 
Vice President 


