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Justice Committee 
 

Summary Justice Reform 
 

Written submission from the Faculty of Procurators of Dumfriesshire 
 
Preliminary 
 
We should like to point out that the request received by the Faculty of 
Procurators of Dumfriesshire for evidence for the Justice Committee was 
dated 21 December 2009. Given that this was just four days before the 
Christmas and New Year holiday, that only left another eleven business days 
(15 total) to provide evidence by 19th January. It is simply not possible for an 
organisation like this to provide a fully worked document of evidence (or any 
statistical data to support the facts stated) in such a short timescale. 
 
Representation 
 
The Faculty of Procurators of Dumfriesshire represents about 90 solicitors 
practising in South West Scotland. Our members work in private practice as 
the public sector, including Crown Office and Procurator Fiscal Service and 
the local authority for the area, Dumfries and Galloway Council. Office bearers 
of the Faculty are practising solicitors carrying out faculty work on a voluntary 
basis as well as their day to day business. 
 
The Faculty does not have access to extensive statistics regarding the nature 
of work carried out by members and each private practice member firm is 
independent in competition with each other. 
 
Summary Courts and Faculty Involvement 
 
There are five courts in Dumfriesshire and Kirkcudbrightshire which carry out 
summary criminal business, namely: 
 

Dumfries Sheriff Court  
Dumfries District Court  
Annan District Court  
Kirkcudbright Sheriff Court  
Kirkcudbright District Court. 

 
Dumfries Sheriff Court is the busiest criminal court in the area. It sits for 
criminal business five days per week with between one and three courts 
operating (two on average). Dumfries District Court sits on two days per week 
with one court operating. Kirkcudbright Sheriff Court sits for one day per week 
together with other days as required depending on business. 
 
The Scottish Legal Aid Board (SLAB) register of solicitors includes 21 
solicitors in 11 firms in Dumfries and Annan authorised to conduct criminal 
legal aid work. Three solicitors in two firms in Kirkcudbrightshire are also 
included. Some of these solicitors maintain their registration simply to ensure 
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that they can cover cases as and when required. However many practising 
full-time or extensively in the criminal courts and some specialise solely in 
criminal work.  
 
Two of the solicitors on the SLAB register are solicitor-advocates qualified in 
criminal law. 
 
Numbers of Cases Post-Reform 
 
This faculty does not have any figures to indicate the amount of summary 
criminal business going through these courts, but from numerical reference 
numbers allocated to cases by the Procurator Fiscal’s Office, there would 
appear to be in excess of 7,500 cases. This will involve a higher number of 
accused persons, given that some cases may have multiple persons accused.  
 
This is a reduction in case numbers from last year, when reference numbers 
greater than 8,200 were seen. 
 
Practical Difficulties Post-Reform – Workload and Staff Shortages 
 
The vast majority of cases in the sheriff courts involve persons who require 
representation. Accordingly the workload on individual solicitors is intensive, 
and a major practical difficulty is having enough solicitors to cover all of the 
courts, let alone background work required in order properly to prepare and 
present cases. 
 
Dumfriesshire is probably no different from any other medium-sized non-city 
faculty or bar association in this. Recruitment of solicitors into non-Central Belt 
areas is notoriously difficult (not even the PDSO could attract candidates to 
work here when they were proposing opening an office), and likely to remain 
so given current trends in the solicitor branch of the legal profession. Further, 
criminal law, like most areas of law is a highly specialised area of practice. 
Demand for services – and therefore the firm’s livelihood – is entirely client-
led. In order to make a livelihood and support staff and qualified wages, 
income must be made by securing instructions from clients on a case-by-case 
basis. Commercial margins on legal aid funding are tight. Any fluctuation in 
the amount of clients or business would have a significant adverse effect on a 
fir’s ability to carry on with summary criminal work. Clients want experienced 
representation. If there is competition for criminal business, then a firm would 
be taking a significant commercial risk in placing criminal business in the 
hands of a more inexperienced solicitor, such as someone newly-qualified. 
Accordingly the opportunities for inexperienced or younger solicitors to gain 
experience are limited where there is a high standard of choice available for 
potential clients.  
 
Without commercial safeguards, therefore, criminal firms in areas such as 
Dumfries and Kirkcudbright are caught in a “Catch-22” situation. They have 
difficulty recruiting, but, if they can, then run a significant commercial risk that 
clients might move their business to another firm if an inexperienced solicitor 
is assigned to their case(s). 
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While this situation prevails, then maximum use cannot be made of summary 
justice reforms encouraging early background work on a case, simply 
because solicitors locally are struggling to keep up with court commitments. 
 
Disclosure of Information 
 
The Faculty welcomes any provisions which encourage early disclosure of 
good quality information about cases, and, therefore early resolution of cases. 
There are a number of reasons for this, both practical and in principle. 
However the one reason which everyone outside the profession appears to 
accept is that solicitors are paid the same by SLAB for a summary case no 
matter how long it goes on. Payment is only made for cases when they are 
concluded. Speedy and efficient resolution of cases assists private practice 
firms’ cash flow and financial viability. 
 
Apart, however, from the difficulties with numbers of solicitors able to do the 
work, there are a number of other reasons as to why this is not working in 
practice, all of which are outwith the control of the defence solicitor. 
 
Funding of Early Work 
 
It was hoped that persons arrested would instruct a solicitor on release so that 
work could start on the case before the matter had called in court. However 
recent changes in SLAB funding regulations mean that no meaningful work is 
funded on the case until after the paperwork initiating the case (the complaint) 
is served on the accused. 
 
Further, due to personnel shortages, work has to be prioritised, and work 
which is being run to a deadline has to take priority over work which may or 
may not prove to be necessary, and which is not fully funded in any event. 
 
Use of Appropriate Courts 
 
The use of courts for certain levels of offence (in terms of severity) has been 
unexpected. It was the understanding of the profession locally that increases 
in the sentencing power of the District Courts were intended to remove less 
severe cases from the lower end of the sheriff court’s business to the upper 
end of the district court’s business. At the same time, increases in the sheriffs’ 
sentencing powers were supposed to “relegate” less severe solemn (jury) 
cases down to summary procedure. This would then allow less severe High 
Court cases to be dealt with at sheriff solemn level. 
 
While the first and last of these have been happening, lower-end solemn 
cases are still being dealt with through solemn procedure. This has led to a 
significant increase in District Court work, a significant increase in Sheriff 
Court solemn work (and increased number and lengths of sheriff and jury 
sittings), but what appears to be a reduction in Sheriff Court summary work. 
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This is an opportunity being missed to rationalise the allocation of court 
business. Solemn cases take longer to conclude and District Courts are 
becoming overburdened, leading to longer intervals before cases are 
concluded one way or another. 
 
Quality of Information 
 
The quality of information provided at the earliest stage in the case is poor. 
Often admissions made by accused persons to the police are a crucial part of 
a case. A practice has grown up, however, of these “admissions” simply being 
referred to in the briefest summary in disclosure statements provided with the 
complaint. Without seeing what it is alleged that the accused person has 
admitted, no meaningful advice can be given to an accused person by their 
solicitor. 
 
Further, many experienced solicitors have had many cases where the initial 
disclosure statement bears only a passing resemblance to what the witness 
statements subsequently contain. Sometimes, in turn, these bear scant 
resemblance to what witnesses actually say in court. 
 
Unless defence solicitors have access to reliable information at the earliest 
stage, then they cannot give realistic advice in accordance with their 
professional duty to their clients’ best interests. The quality of information 
being provided to PF’s office by the police and the manner in which this is 
amalgamated into disclosure statements therefore needs to be improved. 
 
Acceptable Plea Letters and Negotiation of Pleas 
 
The practice of “acceptable plea letters” needs to be assessed. In custody 
cases, where time is usually short in the context of a busy court, these letters 
are invaluable in saving time for a defence solicitor taking instructions and in 
avoiding calls on a procurator fiscal’s time in discussing cases while there is a 
court to be run. These letters indicate what compromise pleas the crown 
would be prepared to agree in order to dispose of the case.  
 
However it would be illuminating to know how many of these letters simply 
require pleas of guilty to all charges, and are therefore of little practical use in 
facilitating early disposal of cases. These are not statistics to which a 
voluntary organisation such as ours has access, nor would we be in a position 
to process or evaluate such statistics. 
 
A further (doubtless unintended) consequence of acceptable plea letters is the 
loss of any flexibility in negotiation at later stages in the case when further 
more detailed information is available. Due to the fact that crown decisions 
about what pleas are acceptable are now taken early in the case as a matter 
of course, many procurators fiscal feel that they are subsequently bound by 
such decisions and have no authority to reach any other agreement on pleas. 
This is exacerbated by poor quality information being provided to the 
procurator fiscal in police reports (which forms the basis of the inadequate 
disclosure statements referred to above). Procurators fiscal are not provided 
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with the detail in witness statements until later in the case. However, even 
when these do arrive, it is sometimes too late to take them into account in 
negotiations, as a decision has already been made as to the view the crown is 
taking of the case. 
 
Such intransigence detracts from the purposes of intermediate diets as a 
means of disposing of cases before they call for trial. 
 
Witness Statements 
 
Disclosure of statements can also be late, leaving little opportunity for 
meaningful discussion with an accused client before an intermediate diet.  
 
Delay 
 
All of the above means that the length of time between commencement of a 
case and its conclusion is steadily lengthening. As noted above, this Faculty 
does not have the facility to compile or quote statistics on such matters but we 
understand such statistics are available to the Scottish Courts Service and the 
Scottish Government and this Faculty would welcome the opportunity to study 
and comment upon these. 
 
Engagement of Accused Persons 
 
Many of the reforms fail to take account of the human factor, i.e. many clients 
will not take much to do with their cases and will not attend solicitors’ offices 
to discuss disclosure evidence etc. Much work with clients still needs to be 
done when one can be sure of meeting them, namely when they have to 
appear at court. Again, better quality information at the earliest stages, or 
better funding of pre-service work could avoid this as it is at that stage that 
accused persons are most likely to feel that they need to see their solicitor. 
 
 
Ranald Lindsay 
Dean 
Faculty of Procurators of Dumfriesshire 
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