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Justice Committee 
 

Summary Justice Reform 
 

Written submission from the Scottish Justices Association 
 
The Scottish Justices Association is pleased to respond to the invitation of 18 
December 2009 to give evidence to the Justice Committee on Crown Office 
and Procurator Fiscal Service (COPFS) implementation of Summary Justice 
Reform, though it regrets the limited time made available for such response, 
which has allowed less full consultation than might otherwise have been 
achieved. 
 
The SJA, while committed to the improvement of summary justice, has 
concerns about the following issues: 
 
(i) Speed of disposal and enforcement procedures 
 
The Solicitor-General’s letter of 9th March 2006 to the Justice Committee 
Convenor emphasised increased speed in dealing with cases, and its 
advantages, flowing from the Summary Justice Reforms. It indicated that 
District and JP Courts took 28,000 cases in 2007 and 32,000 in 2008, but 
that, nevertheless, “the average time from caution and charge to verdict [had 
fallen to] 132 days in December 2008”. However, this information largely 
relates to increased speed of pre-trial stages. Since summary trials are brief, 
and certainly normally completed within a day, they constitute only a tiny 
proportion of the period “from caution and charge to verdict”. It ignores post-
trial stages. 
 
The new arrangements introduced by Part 3 of the Criminal Proceedings, Etc 
(Reform) (Scotland) Act 2007, which largely removed powers to enforce fines 
from the courts, once a Fine Enforcement Order is made, to “Fines 
Enforcement Officers” with a variety of powers. This post-trial enforcement 
stage requires to be considered, for it may involve delay despite the best 
efforts of Scottish Court Service staff. 
 
One JP from a court in a rural area (who is “impressed at the efforts of SCS to 
chase up those who do not pay” – a sentiment echoed by others, including 
one JP describing SCS staff as “very helpful”) nevertheless reports that: 
 

“I was told that the [substantial increase in number of Fines Enquiry 
Courts] was due to a backlog from local authority days – but it 
continues. We were led to believe that unpaid fines would be dealt with 
by the Fines Enquiry team as long as we imposed a Fines Enforcement 
Order, but the requirement for F[ines] E[nquiry] C[ourts] and also 
Custodies for non-attendance at them appears to have increased. 
Unpaid fines from Direct Measures are brought back into the system – 
they do not go away”. 

 
Another JP from a rural court endorses these comments, observing that: 
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“we are experiencing the same level of business as we did prior to 
unification”, 

 
and asks: 
 

“Are the Fines Enquiry Team having the same problems with non-
payers as we always did?”. 

 
A third JP from a rural area recounts that: 
 

“[SCS] staff are snowed under with fixed penalties. One of them stated 
that the local authority had grossly underestimated the amount of work 
involved with collecting fines”. 

 
Thus, while the period from caution and charge to verdict may have been 
reduced (though see (vi) below), the period from caution and charge to final 
disposal may not. In the absence of such information, it is difficult to draw 
useful conclusions on COPFS implementation of Summary Justice Reform. 
 
(ii) Difficulties in enforcement procedures, and effectiveness, of “direct 
measures” 
 
By the same token, data on the through-put of “direct measures” by COPFS 
give a very incomplete picture of their effectiveness if a high proportion 
remains wholly or partly unpaid, as the final sentence of the first JP quoted 
above indicates. A particular issue here is that, while a Fine Enforcement 
Order can be imposed in respect of a “fiscal fine” or “fiscal compensation 
order”, if the sum remains wholly or partly unpaid, the court can impose 
neither a Supervised Attendance Order, nor imprisonment. 
 
A court can, if requested by the Fines Enforcement Officer, apply for 
deduction from benefits, but this is only useful if (i) the person in question is 
on a relevant benefit (and not all benefits are), (ii) the Department of Work 
and Pensions in fact deducts the sum (which it might not, for example, if 
deductions are already being made), and (iii) the person in question does not 
have his/her benefit interrupted (by, for example, a period on remand). 
 
The Fines Enforcement Officer’s powers to seize vehicles, and to execute 
diligence, apply to “fiscal fines” and “fiscal compensation orders” in principle. 
However, apart from arrestment of earnings (which requires the person in 
question to be in employment), the size of the sums involved in many cases 
means that these powers are unlikely to be a proportionate or cost-effective 
means of enforcement. 
 
In any event, little specific information appears yet to be published on the 
effectiveness of these enforcement arrangements, and some of what exists is 
not easy to interpret1. The lack of such information is unfortunate, and without 

                                            
1 See Appendix. 
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it, again, it is difficult to draw useful conclusions on COPFS implementation of 
Summary Justice Reform. It might nevertheless be hazarded that the 
proportion of court time on Fines Enquiry Courts will increase if there are a 
significant number of multiple fiscal fine defaulters. 
 
(iii) Transparency of guidelines for use of “direct measures” 
 
The letter from the Solicitor-General also offered assurances that “Procurator 
Fiscals continue to take great care to ensure that the new direct measures are 
used appropriately” (though conceding that a small proportion of assault to 
injury cases are dealt with thus). 
 
However, the Inspectorate on Prosecution for Scotland (“IPS”) “Thematic 
Report on the Use of Fiscal Fines”2 recounted a variety of objections to them, 
including that “direct measures” constitute “a secret system with justice not 
seen to be done”, that “victims and the public would not see the outcome”, 
and that it would be “against the flow of increased ‘transparency’”3. IPS further 
noted that “Policy and guidance on the issue of Fiscal Fines remains 
confidential”4, a position upon which the Lord Advocate has insisted, and was 
on which she reticent when giving evidence to the former Justice 1 Committee 
in May 20065. 
 
The IPS conclusions found the internal COPFS offence-specific guidelines for 
the issue of fiscal fines (which are “in addition to the Prosecution Code which 
is a public document”6) “extensive”, and was able to “commend [COPFS] for 
this piece of work”. However, it also noted that the “marked extension of the 
types and nature of assault now considered suitable for Fiscal Fines”, which 
constituted “the area which has been subject to most public and media 
scrutiny”, meant that this was “clearly a high risk area for [COPFS] in retaining 
public confidence”7.  
 
In an echo of that, a JP in an urban court reports that: 
 

“the traditional work that was once dealt with by the District Courts is 
now assumed to be dealt with by multiple Fiscal Fines as an alternative 
to prosecution which the general public find difficult to accept as justice 
being seen to be done”. 

 
Given the continued insistence upon secrecy, qualms about the use of direct 
measures for common law offences generally are likely to continue. Nor, with 
the greatest respect to the Lord Advocate, is it clear that reticence on policy 
and guidance before the Committee (to be contrasted with revealing the 

                                            
2 “IPS Thematic Report” (February 2009). 
3 IPS Thematic Report, para 3.18. 
4 IPS Thematic Report, para 4.2. 
5 See IPS Thematic Report, paras 3.22-3.24 & 4.2. 
6 IPS Thematic Report, para 4.5. 
7 IPS Thematic Report, para 6.8. 
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guidelines to IPS) completely fulfils her admission that she is “accountable to 
Parliament”8. 
 
Indeed, the position becomes even stranger if, as is likely, there is a 
Sentencing Council for Scotland in the near future. If this does occur, there 
will be published guidelines laid down for sentencers who are judges, but 
none for sentencers who are not judges, but prosecutors. 
 
And it should be noticed that it is probable that only a minority of cases are 
now dealt with by the courts, most being dealt with by alternatives to 
prosecution, including “direct measures”. 
 
(iv) Difficulties for Procurators Fiscal in applying “direct measures” 
appropriately, given the limited information available to them 
 
A related issue concerns the difficulties for Procurators Fiscal, in any case, in 
applying “direct measures” appropriately, given the limited information 
available to them. This objection was noted by in the IPS Thematic Report, 
which rehearsed that “full facts about the offence or offender’s circumstances 
might not be known”9. 
 
This lack of information severely constrains the ability of Procurators Fiscal to 
decide when “direct measures” are appropriate and, if so, upon what terms. 
The decision must be taken essentially upon police information only, so there 
is little possibility of any form of plea in mitigation, or of disputing the level of 
injury or harm resulting from an offence. 
 
As a particular example of this, when courts impose sentences involving fines 
and/or compensation orders, they are able to conduct an enquiry into the 
means of an offender before imposing doing so. Indeed, they are required to 
take the offender’s means into consideration when determining a fine, and are 
well advised to do so when imposing a compensation order (for, although the 
size of loss is the principal criterion for determining the size of compensation 
order, it is clearly inappropriate to impose one of such size as the offender 
has no hope of paying). Even with a plea of guilty by letter, the form used 
asks for information on occupation, income, expenditure and dependants, 
allowing conclusions to be drawn on ability to pay, and the possibility of 
deferring sentence for a personal appearance exists. 
 
Although Procurators Fiscal exercise the power to fine up to £300 and/or 
impose a compensation order of up to £5,000, their opportunities for 
conducting such an enquiry are severely limited. (This is clearly not an 
adverse judgment upon the honesty or competence of Procurators Fiscal. Nor 
is it a matter of training). 
 
                                            
8 IPS Thematic Report, para 3.24. 
9 IPS Thematic Report, para 3.18: in reply to a question on a specific disposal before the 
former Justice 1 Committee in May 2006, the then-Solicitor General simply “indicated that the 
quality of information supplied by the police was important”, and conceded that “Wider 
information would better inform the prosecutor’s choice” (para 3.22). 
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These difficulties are made more acute by the fact that the offeree may now 
be “deemed” to have accepted the offer by mere failure to reply. 
 
(v) Use of information on “direct measures” in court sentencing 
 
A separate issue is that “direct measures” which have been accepted (or 
“deemed” to have been accepted) are not convictions. Nevertheless they 
“may be disclosed to the court” by a Procurator Fiscal “in any proceedings for 
an offence committed by the alleged offender within … two years … of 
acceptance”. 
 
This puts the Procurator Fiscal, and the court, in an invidious position. Either 
they are put before the court for it to take them into account in sentencing, in 
which case they are indistinguishable from previous convictions, or they are 
not, in which case there is no point in disclosure. 
 
(vi) Effect of use of “direct measures” upon JP Court business 
 
Finally, the figures given in the Solicitor-General’s letter as to numbers of 
cases, and speed “from caution and charge to verdict” are, in any case, now 
12 months old, and there do not yet appear to be published figures for 2009. 
 
Thus, it is not known whether such figures would show continued change or 
not (taking account of the roll-over from District Courts to JP Courts). Nor are 
the figures which exist disaggregated into Sheriffdoms or otherwise, so it is 
not known whether any increase is represented across the land. 
 
A JP in a busy urban court reports that: 
 

“the number of cases scheduled for trial has increased to such an 
extent that there is a delay of several months to schedule a date for 
trial”, 

 
another, in a quieter rural area, observes that: 
 

“[o]n 5 January we were setting trials for 1 June”, 
 
and a third, in another rural area, relates that: 
 

“[we] are holding Trials only Courts ... to get rid of the backlog, only the 
second time in my memory [of twenty years on the bench] we have had 
to do this”, 

 
while yet another, also in a rural area, notes that: 
 

“we are setting trials for August/September, which is not summary 
justice. I understand the problem is getting enough fiscals. We have 
been running double courts (twice a week) since October and are still 
setting dates so far in advance”, 
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and yet a further rural JP recounts that his court: 
 

“is not a busy court. It sits every four weeks and usually takes a full 
day. Last year we were putting trials off for three months. I took [the 
court] on Thursday 19th November. I put off two trials that day and the 
trial that went ahead took three days to complete”. 

 
On the other hand, a JP in another busy urban court reports that: 
 

“trials hardly ever happen any more, and if we didn’t have to wait for 
custodies, we would be finishing half way through the morning on many 
occasions”. 
 

In this connection, the JP reporting the first of the above statements (who 
explicitly “welcome[d]” the change in cases brought to the JP court) continued 
as follows: 
 

“there is not enough flexibility in court room availability, JP’s rota and 
Legal Advisor’s availability to schedule additional hearings to speed up 
these cases. While the average time from caution and charge to verdict 
may have fallen, it is important to look at the average time to resolve 
cases which do go to trial and ensure that there is the capacity in the 
JP court system to ensure that justice is not unduly delayed for those 
who are seeking to establish their innocence”. 

 
Thus, there is some evidence that the Solicitor-General’s conclusions have 
become out of date, and that, in any case, there may be clear variations in the 
effect on JP Courts in different parts of the country. 
 
 
Susan Kirkwood JP 
Secretary 
Scottish Justices Association 
 
Appendix: Data on effectiveness of “direct measures” 
 
(i) Crown Office and Procurator Fiscal data 
 
The COPFS website reveals “Case processing – last 5 years” information (at 
http://www.crownoffice.gov.uk/About/corporate-info/Caseproclast5: “Page 
Updated: Thursday, July 30, 2009”: separate data for April 2009 to September 
2009 at http://crownoffice.gov.uk/About/corporate-info/CPFY0708: Page 
updated: Thursday, January 7, 2010”, seems roughly comparable). This 
indicates that, in 2008-2009, there were 37,692 “Fiscal Fines Paid/Accepted”, 
about twice the number for the previous year. This information is ambiguous: 
is the figure for those fiscal fines actually Paid, or for those merely Accepted 
(including those “deemed” to be accepted by failure to reply)? In either case, 
there is no clue as to the proportion of those Accepted which are actually 
Paid, nor in what proportion of cases payment was achieved by Fines 
Enforcement Officer action, and/or a Fines Enquiry Court.  

http://www.crownoffice.gov.uk/About/corporate-info/Caseproclast5
http://crownoffice.gov.uk/About/corporate-info/CPFY0708
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There is also information for “Compensation Orders Accepted” (i.e. 1,919), 
“Compensation Fiscal Fines/Compensation Orders Accepted” (i.e., 1,364), 
and “Conditional Offers of [presumably road traffic] Fixed Penalties Paid” (i.e. 
20,746) in that year. These descriptions seem less ambiguous (though, as 
split between “Accepted” and “Paid”, they are non-comparable), but the 
figures still give no clue as to the number of fiscal fines actually paid, or 
involving fine enforcement action. 
 
It is also difficult to reconcile this information with the Solicitor-General’s 
declaration in his letter of 9 March 2009 to the Justice Committee Convenor 
that “the number of fiscal fines and compensation orders issued in 2008 was 
33,500, compared to 40,400 fiscal fines in the same period in 2007”. 
 
(ii) Scottish Government Statistical Bulletin Crime and Justice Series 
data 
 
The Statistical Bulletin Crime and Justice Series “Criminal Proceedings in 
Scottish Courts” essentially deals with court proceedings, this excluding 
“direct measures”, and the most recent issue (28 April 2009) covers 2007/08, 
so is too late to be immediately relevant. 
 
However, Chart 2 of this issue (“Overview of action within the criminal justice 
system”) gives figures for “Fiscal Fines” and “Procurator Fiscal conditional 
offers (motor vehicle offences)” which co-incide with the COPFS “Case 
processing – last 5 years” data. (Table 1 (“Summary of known action, 1998/99 
- 2007/08”) refers to a variety of non-court disposals giving similar 
figures).This is significant in that the former is footnoted “Figures relate to 
cases which were closed as offer accepted”, apparently showing that they did 
not indicate the number actually paid. Its “Other court action” figure bears no 
obvious relationship to a similar heading in the COPFS data. 
 
(iii) Scottish Court Service data 
 
SCS Annual Report and Accounts 2009, under “The Year in Focus 03”, 
indicates that “the collection rate of fiscal penalties has improved [and is] 
expect[ed] to continue to increase”, also that “the collection rate for Sheriff 
court imposed fines has been just over 80%” but, under “Our Performance 
04”, that the “Outturn” for “Effectiveness of fines enforcement (fines fully paid 
up with no enforcement order)” is 47%. 
 
(iv) Inspectorate of Prosecution for Scotland data 
 
The Inspectorate of Prosecution for Scotland Thematic Report on the Use of 
Fiscal Fines did not address this question. 


