




 

 

Annex A 
 

SEXUAL OFFENCES (SCOTLAND) BILL 
SCOTTISH GOVERNMENT RESPONSE TO JUSTICE COMMITTEE  

STAGE 1 REPORT (SP PAPER 194) 
 
 
Attrition – rape and sexual assault 
 
36. The Committee asks the Scottish Government to advise what 
consideration, if any, it is giving to a full attrition study of cases of sexual 
assault and rape. 
 
Response:  As part of its review of the investigation and prosecution of rape and 
serious sexual assault, COPFS undertook a study of attrition in rape cases reported 
to the Procurator Fiscal, an exercise which informed the recommendations of the 
review and ongoing work in this area.  COPFS continues to be involved in research 
looking at the nature and extent of attrition in Scotland.  
 
In particular COPFS is contributing to a project to compare attrition rates across 
Europe. That research is being led by Professor Liz Kelly, the author of “Rape: Still a 
forgotten issue”, which informed the work of the Review of Sexual Offences.   
 
The ongoing commitment of COPFS to be informed by attrition in the prosecution 
process is also recognised in Recommendation 3 of the COPFS Review of Sexual 
Offences: 
 

“Crown Office and the Procurator Fiscal Service should commit to the annual 
publication of information relating to conviction rates in rape cases as a 
proportion of cases reported to the Procurator Fiscal.  This should take place 
as part of a wider programme of work across the criminal justice system 
designed to monitor and respond to attrition and should be undertaken with 
key partners to ensure that the data is comprehensive and can be interpreted 
in  meaningful ways.” 

 
The recommendation is to be implemented by Summer 2009. 
 
The Government will consider the need for a full attrition study following the outcome 
of the current cross-European study. 
 
Sexual history and character evidence 
 
42. The Committee seeks clarification from the Scottish Government on 
what is being done at present on issues of sexual history and character 
evidence. 
 
Response:  The reference made to the Scottish Law Commission in 2004 included a 
request to the Commission to look at the law of evidence with regard to sex offences.  
The Commission concluded in their Report that consideration of such matters should 
be conducted as part of a wider review of the law of evidence.   



 

 

 
The Government have since asked the Commission to review aspects of the law of 
evidence, including the use of the Moorov Doctrine, which is of especial relevance in 
sexual offence cases.  In accepting the reference, the Commission undertook to 
extend the review to consider the question of corroboration more generally.  Both 
issues are particularly pertinent to sexual offence cases, and the Government will 
consult the Commission on the extent to which their work will include consideration 
of the use of sexual history and character evidence and write to the Committee to 
confirm the position. 
  
Rape 
 
57 The Bill provides that the act of penetration may be intentional or 
reckless.  The Committee understands that this would, for example, allow the 
successful prosecution of a man for rape where there is proof that there was 
penile penetration of the victim’s vagina, even if the man claims that he only 
intended to have external sexual contact and the prosecution is only able to 
prove that he was reckless in relation to penetration 
 
58. Notwithstanding the Committee’s understanding in this regard, the 
Committee considers that it would be helpful if the Scottish Government would 
confirm that this is the case. 
 
Response:  The Government can confirm that the Committee’s understanding of this 
matter is correct.  Reckless penetration of the victim’s vagina, anus or mouth would 
constitute the crime of rape. 
 
65 In its written submission, the Lesbian, Gay, Bisexual and Transgender 
Abuse Project stated that the language used in section 1 of the Bill to describe 
genitalia that have been created in the course of surgery, such as gender 
reassignment surgery is inappropriate.  It advised that the term “artificial” is 
not generally used to refer to surgically reconstructed parts of the body but to 
prosthetic parts.  The Committee notes that the terms “artificial penis” and 
“artificial vagina” are not used in the Sexual Offences Act 2003, the 
corresponding legislation for England and Wales. 
 
66 As the Cabinet Secretary undertook to consider this issue, the 
Committee requests confirmation of the Scottish Government’s intention in 
this regard and that the appropriate changes will be brought forward by way of 
amendments at Stage 2. 
 
Response:  The Government notes the concerns expressed on this issue.  We will 
bring forward appropriate amendments at Stage 2.  
 
Sexual assault 
 
73. Sense Scotland, an organisation which provides services for people 
who are deafblind, have sensory impairment or other physical, learning or 
communication difficulties, said that under current legislation, it is almost 
impossible to provide sexual health information to some of the people it 



 

 

supports.  Primarily this is because of the tactile nature of communication, a 
general lack of formal language, the impossibility of fully understanding new 
information or concepts without experiencing them and therefore difficulties 
with consent or free agreement. 
 
74 Sense Scotland said that it had concerns about section 2(2)(b)- 
 
 “From this it is quite clear that any hands-on teaching is likely to be 
impossible, unless there is free agreement from the person involved.” 
 
75. Other organisations such as the Scottish Child Law Centre raised 
similar concerns with regard to the offences against children and suggested 
that there should be clear exemptions for legitimate counselling and advice 
work. 
 
76. The Committee draws these concerns to the attention of the Scottish 
Government and asks for its response. 
 
Response:  The Government appreciates the profound difficulties involved in 
providing sexual health information to people who are deafblind, have sensory 
impairment or other physical, learning or communication difficulties.  However, it is 
also important to consider that such individuals are likely to be especially vulnerable 
to sexual exploitation and abuse.  It is vital that we do not weaken protection for such 
individuals and that the law makes absolutely clear that sexual activity without 
consent is criminal.   
 
For an offence to be committed, a touch requires to be “sexual” as well as non-
consensual.  Whether it is “sexual” depends on the circumstances of the case.  The 
fact that it relates to sexual matters would not in itself make the touching “sexual”.  
Having considered this matter, the Government is content that the way in which the 
offence is framed will enable the criminal justice system to distinguish between 
legitimate communication with a deaf/blind person for teaching purposes, which may 
be tactile in nature, and “sexual” touching.   
 
The Scottish Child Law Centre, in commenting on sections 21-26 of the Bill, stated 
that there should be “clear exemptions for those who work with children in 
counselling, medical and sexual health services.”   
 
The Government agrees.  Section 39 of the Bill provides that any person who acts 
for the purposes of protecting a person from sexually transmitted infection, protecting 
that person’s physical safety, preventing the person from becoming pregnant or 
promoting that person’s emotional well-being by the giving of advice is not guilty of 
inciting, or being involved art-and-part in an offence under Part 4 or 5 of the Bill.  
This provision would cover any person carrying out their duties working with children 
in counselling, medical or sexual health services. 
 
Rape with an object 
 
97. After careful consideration of the evidence received and in recognition 
of the comparable distress such an act is likely to cause the victim , the 



 

 

Committee has reached the view that there should be a separate offence of 
rape with an object or with another part of the body, limited to vaginal or anal 
penetration, and with the same penalties as rape.  Such an offence already 
exists for England and Wales and the Committee recommends that the same 
offence should be created for Scotland. 
 
Response:  The Government notes the view of the Committee, and many of those 
giving evidence on the Bill, that there should be a separate offence of ‘rape with an 
object’.  We can understand and indeed sympathise with the Committee’s reasons 
for proposing the creation of such an offence. 
 
However, careful consideration needs to be given to the nature of the offence.  The 
equivalent offence in English law (the Sexual Offences Act 2003) is ‘sexual assault 
by penetration’.  Providing for the offence of ‘rape with an object’ without 
incorporating that offence into the definition of the offence of ‘Rape’ (at section 1 of 
the Bill), risks creating the impression that ‘rape with an object’ is considered a less 
serious form of rape.  While we understand concerns that juries might be more 
reluctant to convict for ‘rape with an object’, because the conduct may not match 
their conception of what constitutes ‘rape’, there is no doubt that some penetrative 
assaults involving objects can be extremely violent and are perceived by their victims 
as constituting rape.  There are therefore strong arguments in favour of using the 
term ‘rape’ in the definition of the offence rather than adopting the English 
terminology.  However, if the offence is to be ‘rape’ then there are arguments in 
favour of including it within the main definition of ‘Rape’, rather than following the 
English precedent of creating a separate offence.  This is an issue where the 
Government is very willing to bring forward an amendment at Stage 2 to ensure that 
it is appropriately addressed but would welcome further discussion with the 
Committee to establish the best way to frame that amendment. 
  
Coercing a person into being present during a sexual activity 
 
103 The Committee seeks clarity on whether in relation to any prosecution 
under section 4, on the basis that the accused acted for the purposes of 
obtaining sexual gratification, the prosecution would have to prove that the 
accused sought sexual gratification from the fact that the victim was present 
and not just from the sexual activity itself. 
 
Response:  The Government can confirm that this is the case. 
 
104. The Committee also recommends that the Scottish Government 
consider the wording of section 4, section 17 and section 24 in order to avoid 
any ambiguity or the creation of any unintended consequences, for example, 
criminalising parents for having sexual intercourse in the presence of their 
infant child. 
 
Response:  The Government understands the Committee’s concerns on this matter 
but can confirm that parents will not be criminalised by the Bill in such instances.  
Section 4(2)(a), when read with s4(1), provides that it is an offence to engage in 
sexual activity in the presence of another person for  the purpose of obtaining sexual 



 

 

gratification from the presence of that other person.  We therefore consider that the 
wording of sections 4,17 and 24 is clear and does not require to be amended.   
 
Consent and reasonable belief 
 
125. The Bill is clear that an act of penetration cannot be committed 
negligently, but the Committee is still unclear whether a negligently formed 
belief in consent would of itself be sufficient to establish criminal 
responsibility in terms of the Bill.  The Scottish Government is asked to 
confirm its intention. 
 
Response:  The Government’s view is that a negligently formed belief in consent is 
not likely to be a reasonable belief, though that would depend on the facts and 
circumstances of the case.   The question of belief in consent is dealt with in the Bill 
by reference to the question of whether the accused’s belief in consent was 
reasonable, rather than whether it was negligently, or recklessly held.  Where an 
accused’s belief in consent is negligently held, it is unlikely that it would be 
reasonable, and so the accused would be criminally liable in terms of the Bill.  
However, “reasonable belief” does not equate directly to negligence or recklessness 
and it is not possible to say in the abstract that negligently formed belief as to 
consent would always be unreasonable. 
  
132 The Committee requests that the Scottish Government confirms whether 
the accused will still be able to claim consent existed if any of the 
circumstances in section 10 are present. 
 
Response:  The Government can confirm that there can be no actual consent in the 
circumstances in section 10.  However, an accused is not prevented from claiming a 
reasonable belief in consent, even though such a belief may appear unlikely in the 
context of the circumstances in section 10.   
 
The Bill provides that, where any of the circumstances set out at section 10(2) apply, 
there is no consent.  However, it would still be open to the accused to argue that he 
had a reasonable belief that consent was present even where the circumstances set 
out at section 10(2) of the Bill has been proven to apply.  In practice, if one of the 
circumstances set out in this section applies, it may be unlikely that any claim of 
reasonable belief in consent on the part of the accused would be credible.  However, 
the possibility cannot be ruled out entirely.  For example, in circumstances where the 
victim consented only because of threats of violence there would be no consent.  
However, if those threats of violence came from a third party, and the accused was 
unaware of the threats then they may be able to establish that they had a 
“reasonable belief” in consent. 
 
Prior consent 
 
146. In light of the concerns expressed by witnesses, particularly the lapse of 
time or the possibility of a change of circumstances between the giving of 
consent to sexual contact in such circumstances and the act itself, the 
Committee has some reservations about section 10(2)(b).  The Committee 



 

 

recommends that the Scottish Government give further consideration to these 
particular examples. 
 
Response:  The Government notes the Committee’s concerns about the possible 
unintended consequences of section 10(2)(b) and will consider these further prior to 
bringing forward amendments at Stage 2. 
 
Historic abuse and threats of violence 
 
151. The Committee recommends that the Scottish Government gives further 
consideration to the wording of this provision [10(2)(c)] in order to ensure that 
the stated policy intent is clearly given effect to and that the issues of 
reasonable and legitimate fear of violence are properly taken account of. 
 
Response:  This provision applies where the victim agrees or submits to sexual 
conduct because of violence, or threats of violence.  There is no requirement that the 
violence, or threats of violence occurred at the time at which the sexual activity took 
place.  What is required is a causal link between the ‘consent’ and the violence or 
threat of violence 
 
We consider that this section also addresses concerns about circumstances where 
the victim agrees or submits to sexual conduct because of the reasonable or 
legitimate fear of violence.  In practice, such a reasonable or legitimate fear of 
violence is likely to be present either because the accused is making threats of 
violence at the time, because the accused has been violent in the past, or because 
the accused has made past threats of violence.  As such, the complainer would be 
submitting to conduct because of violence or threats of violence made at an earlier 
time and the circumstance at section 10(2)(c) would apply.   
 
Having considered the issues, the Government is content that the current drafting of 
the provision satisfactorily addresses the concerns identified. 
 
155 In light of the evidence received, the Committee recommends that the 
Scottish Government considers the need to amend the Bill to include a 
definition of threats in paragraph 10(2)(c) of the Bill and reflect the issue of 
coercion raised by Enable Scotland 
 
Response:  The Government has considered this issue and concluded that, as the 
word ‘threat’ has a widely understood ordinary English-language meaning, it is not 
necessary to define the term in the Bill.  To provide a definition in legislation may 
narrow the meaning and would risk inadvertently creating a loophole for an accused 
to argue that a threat of violence that they made did not fall within the definition of 
the term used in the Bill. 
 
We understand from Enable Scotland’s oral evidence that they had concerns that 
section 10(2)(c) did not extend to threats made to the accused other than threats of 
violence towards the accused or another person (the examples given by Enable 
Scotland were threats of violence against a pet or threats that the victim would be 
detained against their will).  We also note their concern that those with learning 



 

 

disabilities may be susceptible to threats which would not appear credible to the 
average person.   
 
Having considered the matter, we consider that the issues raised by Enable Scotland 
are dealt with in the Bill by means of the definition of consent as ‘free agreement’.  A 
person who agreed to sexual activity because of threats of blackmail, for example, 
could not be said to have freely agreed to the conduct.  
 
Deception 
 
158 It is not immediately clear to the Committee what, in the wording of 
section 10(2)(e), would support the interpretation placed on it by the Faculty of 
Advocates; however in light of its comments, the Committee recommends that 
the Scottish Government look at this wording again in order to avoid the 
potential of a wider interpretation than what was intended. 
 
Response:  We note the comments made by the Faculty of Advocates but do not 
agree with their interpretation of the Bill.  The reference at section 10(2)(e) is to the 
“nature or purpose of the conduct” which is rather different from mistaken belief, or 
even deception, as to the accused’s age and we do not believe that the wording is 
capable of interpretation in the way the Faculty suggest. 
 
Reasonable belief 
 
169. Although the Committee notes this observation, it finds it difficult to see 
what further guidance the court could give a jury on the issue of 
“reasonableness” as the question of “reasonableness” will always be one of 
fact or circumstance.  The Committee notes however that the equivalent 
legislative provision for England and Wales sets out that whether a belief is 
reasonable is to be determined having regard to all the circumstances, 
including any steps A has taken to ascertain whether B consents. 
 
170. The Committee recommends that the Scottish Government gives 
consideration to whether similar wording, setting out clearly that regard is to 
be had to all the circumstances, including steps taken to establish whether 
consent existed, should be included on the face of this Bill. 
 
Response:  The Government agrees with the Scottish Law Commission, who noted 
concerns about the inclusion of the phrase “having regard to all the circumstances” 
in their report (at paras 3.6.9 to 3.7.8) and deliberately excluded the provision from 
their draft Bill.   
 
Attempts to commit offences 
 
175. The Committee accepts that in terms of the Criminal Procedure 
(Scotland) Act 1995 (and at common law) an attempt to commit an offence is 
itself an offence.  However, the Criminal Procedure (Scotland) Act does not 
include any provision setting out that application of any rule of the common 
law or any statutory rule applicable to a full offence is available to any attempt.  
Even if there were such a rule, it would only apply to an attempt to commit the 



 

 

offence, and would not apply to other forms of inchoate offending, such as 
conspiracy or incitement. 
 
176. In these circumstances, the Committee suggests that the Scottish 
Government considers this matter and whether it would be prudent for the Bill 
to include a “for the avoidance of doubt” provision which would make it clear 
that these provisions will apply to incitement, conspiracy and attempt to 
commit the full offence 
 
Response: The Government notes the Committee’s concerns but takes the view 
that the Bill has to be read as a whole.  It is not only section 1 which defines the 
offence of rape, but that section and all the other provisions that relate to it (e.g. the 
provisions on consent and reasonable belief).  Since these provisions relate to rape, 
they must therefore relate to attempted rape, and incitement and conspiracy to 
commit rape.  For that reason we do not consider that additional provision is 
required.  Indeed, making specific provision might risk calling into question whether 
this would apply to other offences where no such provision is made.   
 
Information and Publicity 
 
193 In order to fully inform young people about the changes to the law which 
directly affect them, the Committee recommends that following enactment of 
the Bill, the Government should implement an age-appropriate information and 
publicity campaign after having consulted appropriately with this age group. 
 
Response:  The Government intends to undertake an information and publicity 
campaign following enactment of the Bill and that this will include age-appropriate 
material aimed at young people. The campaign will link into existing plans to 
increase drop-in services for young people across Scotland, therefore also providing 
direct contact with professionals on this issue.   
 
Criminalisation of older children for consensual sexual conduct 
 
258.  In relation to the issues surrounding the operation and application of the 
Sex Offenders Register, the Committee noted that, currently, sheriffs and 
judges have only limited discretion as to whether or not to make a child 
convicted of a sexual offence subject to notification requirements. 
 
259. The Committee, therefore, invites the Scottish Government to 
commission an expert review of the notification requirements of the Sexual 
Offences Act 2003 as it applies to offenders under the age of 16.  Following the 
outcome of that review, the Committee considers that the Scottish 
Government should act swiftly to implement its recommendations. 
 
Response:  The Government has undertaken a brief review of the sex offender 
notification requirements (SONR) set out in the Bill.  We continue to take the view 
that there are circumstances where it is appropriate that persons under the age of 18 
are made subject to SONR.  However, we agree that it might be disproportionate to 
provide that offenders under the age of 18, convicted of offences concerning 



 

 

consensual sexual conduct with children aged 13-15, should be made subject to 
SONR.   
 
We therefore propose to amend the Bill to provide that, where the offender is under 
18 and convicted of an offence against an older child (the offences at sections 21-27 
of the Bill) he or she would be made subject to SONR only where the circumstances 
were such that a prison sentence is imposed.   A person under the age of 18 
convicted of a non-consensual offence (the offences at sections 1-6 of the Bill), or an 
offence against a child under the age of 13 (the offences at sections 14-19 of the 
Bill), will be subject to SONR irrespective of the sentence imposed.  While this is a 
departure from the approach proposed in the Commission’s draft Bill, it broadly 
replicates the current legal position.  Subject to the views of the Committee and of 
the Parliament, we will bring forward amendments at Stage 2 to give effect to these 
proposals.   
 
Lord Advocate’s power to issue instructions to chief constables 
 
263.   The Committee notes that the inclusion of reference to the Lord 
Advocate’s power to issue instructions to chief constables in section 27(7) 
simply restates the existing statutory provisions.  The Committee invites the 
Scottish Government to provide a more comprehensive justification for the 
inclusion of this provision. 
 
Response:  The provision was included in the Bill so as to make clear that the Lord 
Advocate’s power to direct chief constables as to the reporting for consideration of 
the question of prosecution of offences will continue to apply in relation to offences 
relating to under-age sexual activity.  In particular, the Lord Advocate will continue to 
have the power to direct chief constables as to the circumstances in which such 
cases should be reported to the Children’s Reporter.  Without such a provision, there 
might be an expectation that the existing policy whereby the vast majority of offences 
committed by children are dealt with by the Children’s Reporter would not apply to 
the offence at section 27.  However, provided that the Parliament as a whole is 
content that the provision should be removed and agrees with the Committee’s 
conclusion at paragraph 273 (supporting the continued use of the Children’s Hearing 
System to address offending behaviour in the overwhelming majority of cases) the 
Government would be content to bring forward amendments at Stage 2 to remove 
section 27(7) as we agree that, from a legal perspective, such provision is not 
necessary to provide the Lord Advocate with the discretion to direct Chief 
Constables on this matter. 
 
Underage sexual activity – multi-agency guidance 
 
267. In addition to the guidance, the Committee considers that there is a 
pressing need for the Scottish Government to bring forward, as expeditiously 
as possible, a comprehensive framework for multi-agency co-operation to 
provide effective support to a child or children involved in underage sexual 
activity. 
 
Response:  The Government agrees on the need for coordination in this area.  It is 
important that any frameworks developed sit comfortably alongside the important 



 

 

work taking place in child protection and sexual health such as Getting It Right For 
Every Child, the Early Years/Early Intervention Framework and the national sexual 
health outcomes.  The Government therefore intends to consider the implementation 
of the draft guidance in the context of those wider issues with the objective of 
ensuring multi-agency co-operation in this area. 
 
Gender neutrality 
 
280. The Committee considers that in relation to the provisions of section 27 
there is an objective justification to treat the genders differently.  For example, 
in circumstances where two older children engage in consensual penetrative 
sex and the girl becomes pregnant, the Committee believes that it would be 
highly undesirable and potentially damaging to subject that girl to a criminal 
prosecution.  The Committee agrees with the Cabinet Secretary that referral to 
the children’s panel would be a more appropriate response. 
 
281 The Committee, therefore, recommends that the Scottish Government 
gives further consideration to the provisions of section 27 of the Bill to 
address this issue. 
 
Response:  The Government welcomes the Committee’s support for maintaining a 
clear age of consent of 16 and for the continuation of the current approach to 
enforcement and prosecution of consensual underage sex, which sees the vast 
majority of cases dealt with through the Children’s Hearing System to ensure that 
priority is accorded to the welfare of the child. 
 
Section 27 provides that it will be an offence for older children to engage in 
consensual penetrative sexual conduct with each other.  It makes no distinction as to 
gender or sexuality.  The Government’s view is that there is a risk that only 
criminalising the conduct of boys who engage in such activity would be 
discriminatory and violate Articles 8 and 14 of ECHR.  It is clear that a boy and girl 
who have engaged in consensual sexual conduct (within the meaning of section 27) 
will both have consented to the sexual conduct with one another. Therefore, to 
criminalise the actions of only one party, would be to treat a boy  differently from a 
girl who is in a similar position, as she also consented to the act.   
 
In the Government’s view, there is not sufficient objective justification for providing 
that one of the parties is guilty of an offence and the other is not, where the act is 
consensual as well as criminal.  While the consequences for a girl, in terms of 
pregnancy, may be more serious than for a boy that only applies in the case of 
heterosexual conduct as in other instances the same risks do not arise.  Similarly, if 
the offence is to be extended beyond penetrative sex to include oral sex then that 
would include a much greater proportion of cases where pregnancy is not an issue.  
The potential consequences of pregnancy do not therefore appear to constitute 
sufficient justification for discriminating against boys by providing that a girl’s 
consensual actions should escape criminal liability when the boy’s consensual 
actions are criminalised. 
 
This is more so given that one of the aims behind section 27 is to discourage 
penetrative sexual activity, in order to limit the number of teenage pregnancies and 



 

 

to reduce the risk of transmission of sexually transmitted infections amongst 
teenagers (males and females). I understand there are concerns that criminalising 
the actions of the girl could leave girls reluctant to seek sexual health and 
contraceptive advice, but the same arguments could be made in respect of the 
criminalisation of the actions of boys.  That would argue for criminalising neither 
party, as originally proposed by the Scottish Law Commission, but the Government 
has rejected that approach.   
 
For these reasons the Government believes that criminalising only boys who engage 
in consensual sexual activity (in terms of section 27) would be discriminatory.  We 
therefore prefer the current approach, which does not discriminate on the basis of 
gender or sexuality. 
 
Older children 
 
288 The Committee shares the concerns expressed by many stakeholders at 
the exclusion of oral sex from the provisions of section 27.  The Committee is 
concerned that this could send an inappropriate message to young people that 
society considers such activities to be acceptable and risk-free. 
 
289. The Committee does not believe that the Scottish Government has 
provided sufficient justification for treating oral sex differently from other 
penetrative sexual conduct and recommends that the section should be 
amended to include oral sex within the scope the offence provisions.  In so 
doing, however, the Government must ensure that normal teenage consensual 
activities such as kissing are not made criminal. 
 
Response:  The Government had concerns that the provisions contained in the 
Scottish Law Commission’s draft Bill might be interpreted by young people 
themselves as lowering the age of consent.  We therefore amended the Bill to 
ensure that consensual sexual intercourse between 13-15 year olds would continue 
to be unlawful.  We had restricted the scope of the offence at section 27 to 
penetration of the vagina or anus, as this carries the greatest risk of adverse 
consequences, including sexually transmitted infection and unintended pregnancy.   
 
However, we note the Committee’s recommendation, and the concerns of a number 
of those who have given evidence on the Bill.  We will therefore consider this issue 
(including avoiding criminalising activities such as kissing) before bringing forward 
amendments at Stage 2. 
 
Defences in relation to offences against older children 
 
299. Although this defence did not raise significant objections in principle 
from the majority of respondents to the Committee’s call for evidence, the 
Sheriffs’ Association pointed out a potential unintended consequence arising 
from the drafting of this defence- 
 
“The only defence available to a child under 16 (“child A”) who sexually 
penetrates another child (“child B”) is that child A thought that child B  was 
over 16.  The only defence available to child B who is penetrated in a 



 

 

consensual act is that child B thought that he or she was being penetrated by 
a person over 16.  It will therefore be a defence to a charge under clause [sic] 
27(1) and (4) that rather than having consensual penetrative sex with another 
child, the child thought that he or she was having consensual sex with an 
adult” 
 
300. The Committee invites the Scottish Government to respond to the issue 
raised by the Sheriff’s Association 
 
Response:  The Sheriffs’ Association is correct in their reading of section 27 and the 
defence of mistaken belief as to the age of a child.  The position reflects the 
provisions of the current law, at section 5 of the Criminal Law (Consolidation) 
(Scotland) Act 1995, whereby it is a defence for the accused to show that he 
reasonably believed the girl had attained the age of 16, irrespective of his own age.  
A similar defence is provided for in the Sexual Offences Act 2003.  In all these 
cases, the criminal offence is engaging in sexual activity, (or in the case of the 
offence at s5 of the 1995 Act,  sexual intercourse), with a child under the age of 16, 
as opposed to that of being a child under the age of 16 and engaging in sexual 
intercourse.  We consider this approach is consistent with the policy contained in the 
Bill that, where a child engages in consensual sexual activity with an adult, criminal 
liability attaches to the actions of the adult and not the child. 
 
307. The Committee is not content to endorse the recommendation of the 
Subordinate Legislation Committee in relation to this matter.  The Committee 
considers that, in keeping with the example of the Criminal Law 
(Consolidation) (Scotland) Act 1995, “relevant offences” should be defined in 
the Bill.” 
 
Response:  We accept the Committee’s recommendation and we will bring forward 
amendments at Stage 2 to define “relevant offences” on the face of the Bill.   
 
324. The Committee is concerned that the proximity of age defence would 
effectively decriminalise a wide range of sexual activity between young adults 
and older children as young as 14 years of age.  The Committee invites the 
Scottish Government to consider the scope of this defence in light of the 
recommendation which the Committee has made in this report regarding oral 
sex between older children. 
 
Response:  The Government agrees with the Scottish Law Commission’s 
conclusion that there is a need for a defence of ‘proximity of age’, in particular to 
avoid the situation where sexual activity which is legal between two older children 
becomes criminal when one party turns 16.  The Government also agrees with the 
Committee’s view that the defence should not conflict with any changes made to the 
Bill in respect of older children.  We will therefore bring forward amendments at 
Stage 2, if required, to reflect any changes made to the offence at section 27 to 
ensure that the defence would not apply to sexual activity which would be unlawful 
between older children. 
 
Abuse of Positions of Trust 
 



 

 

337. ACPOS proposed that the Bill should be amended to provide that an 
offence would be committed where there was a position of trust between the 
parties and the sexual activity took place as a result of a position of trust 
 
338. The Committee recommends that the Scottish Government considers 
this issue and advises the Committee of its view prior to the Stage 1 debate 
 
Response:  We note ACPOS’ concerns, which appear to be about determining 
whether sexual activity in question is truly consensual.  We sympathise with that 
objective.  However, it would be very difficult to prove that apparently consensual 
sexual activity took place because there was a position of trust between one party 
and the other.  On balance, we consider it better to provide that the offence is 
committed where a person in a defined position of trust enters into a sexual 
relationship with someone in their care (i.e. without a requirement to prove that the 
sexual activity took place because there was a position of trust).   
 
ACPOS’ concerns also appear to arise from the general offence of ‘abuse of position 
of trust’ applying only in respect of children under the age of 18 (there are no such 
restrictions on the offence relating to mentally disordered persons).  The 
Government’s view is that it is quite correct that the law should protect children and 
those with a mental disorder from potential abuse of a position of trust.  However, 
these offences  restrict the rights of both parties to form relationships and our view is 
that there must be a point beyond which the criminal law should not intervene in 
sexual relations between consenting adults.  The Government’s view is that the 
current law on abuse of trust strikes the right balance in that respect.   
 
The law on abuse of trust does not preclude the possibility of disciplinary action 
being taken in other circumstances e.g. where a doctor has a sexual relationship 
with a patient or a teacher who has a sexual relationship with an 18 year old pupil.  
Where there is evidence that a position of trust between two adults has been abused 
to the extent that there is no proper consent to the activity (i.e. the agreement was 
not free agreement) then it would be possible to bring a prosecution under Part 1 of 
the Bill 
 
Delegated powers 
 
341. After taking evidence, the Subordinate Legislation Committee accepted 
the use of delegated powers in principle but asked the Scottish Government to 
consider further whether the power could be framed more narrowly.  The 
Subordinate Legislation Committee concluded –  
 
 “Given the potential impact of the exercise of this power to widen the 

scope of the offence of the sexual abuse of trust the Committee 
recommends that the affirmative procedure is the appropriate level of 
Parliamentary scrutiny.” 

 
342. The Committee endorses the recommendation of the Subordinate 
Legislation Committee and draws it to the attention of the Scottish 
Government. 
 



 

 

Response:  The Government notes the Justice Committee’s endorsement of the 
Subordinate Legislation Committee’s conclusion that affirmative procedure is the 
appropriate level of Parliamentary scrutiny for this issue. The Government will bring 
forward amendments at Stage 2 to make the power to amend the definition of 
positions of trust subject to affirmative procedure. 
 
Sexual abuse of trust of a mentally disordered person 
 
347. The Law Society drew particular attention to individuals being defined in 
the Bill in relation to the service they receive.  In its view, any move towards 
self-directed support would result in the person who receives the service 
being the employer.  This would make it difficult to regulate any relationship 
formed between carer and the person receiving the care.  … 
 
348. In the view of the Committee, the issue raised by the Law Society about 
a person receiving care becoming an employer is one that requires further 
consideration.  The Committee draws this matter to the Scottish Government 
and requests a response prior to the Stage 1 debate 
 
Response:  The Government notes the Committee’s concerns on this issue.  Having 
considered the matter, our view is that the provisions of the Bill will regulate any 
relationship between someone providing a care service and a person receiving the 
care even where the latter is the employer.  The offence is concerned with persons 
providing a care service and section 2(2) of the Regulation of Care (Scotland) Act 
2001 provides that personal care or personal support may be provided by “any 
person”.  The offence will therefore apply whether or not the care-giver is an 
‘employee’ of the person to whom care is being provided.   
 
362. Section 36 sets out the circumstances which give rise to a defence to a 
charge of sexual abuse of trust of a mentally disordered person.  Subsection 
36(2) provides that it shall be a defence if the parties are married, civil partners 
or involved in a sexual relationship.  Scottish Women’s aid expressed concern 
– 
 

“it is perfectly possible for the spouse, civil partner or sexual partner to 
exploit and abuse the other person, which can happen in relationships 
where the person does not have a mental disorder, as highlighted in 
Recommendation 6 of the 2007 consultation, which states, “The giving 
of consent to one sexual act does not by itself constitute consent to a 
different sexual act.” 

 
363. Scottish Women’s Aid said that it would like to see something on the 
face of the Bill to reflect this particular recommendation and that it would 
welcome further discussions with the Government and the Crown. 
 
364. The Committee recommends that the Scottish Government considers 
this concern and advises the Committee of its view prior to the Stage 1 debate. 
 
Response:  The Government notes and understands the Committee’s concerns on 
this matter, given that exploitation and abuse can and does occur in the context of 



 

 

marriage or civil partnership.  It is important to emphasise that this defence applies 
only to the offence of ‘sexual abuse of trust of a mentally disordered person’ and not 
to any non-consensual sexual activity.  Where a person with a mental disorder is 
capable of consenting to sexual activity but does not consent, or where he or she is 
not capable of doing so, then any person engaging in sexual activity with that person 
would commit an offence at Part 1 of the Bill.  This defence would not apply in those 
instances. 
   
This defence is intended to ensure that a person with a mental disorder who is 
capable of consenting to sexual activity is not precluded from continuing a previously 
existing sexual relationship with his or her partner if their partner becomes their 
carer.  The defence is intended to ensure that the Bill does not automatically 
criminalise consensual sexual activity in such circumstances without preventing 
prosecution where any sexual activity is non-consensual.  
 
With regard to Scottish Women’s Aid’s comment that provision should be made that 
“the giving of consent to one sexual act does not by itself constitute consent to a 
different sexual act”, this recommendation is given effect on the face of the Bill at 
section 11(2). 
 
Penalties 
 
369. The Committee looks forward to this provision [concerning maximum 
penalties] being clarified by the Government in order to ensure that there is no 
possibility of a fine being imposed as a sole penalty for the offence of serious 
sexual assault or rape. 
 
Response:  The Government will bring forward an amendment at Stage 2 which will 
make clear that a fine cannot be imposed on an individual as the sole penalty for 
rape or rape of a young child. 
 
374. In its written response, Victim Support Scotland said – 
 

“Victims of female offenders are hence given a different legal setting 
within which to gain recognition and restoration compared to victims of 
male offenders, regardless of the circumstances in the case or the 
damages caused by the penetration.  The same is applicable for victims 
who have turned 13 but not yet 16, since the offences intercourse with 
an older child” and “engaging in sexual activity with or towards an older 
child” can be raised in a lower court with a significantly lower range of 
penalties.” 

 
375. The Committee is concerned that there may be an inconsistency in this 
provision and asks that the Scottish Government considers the position and 
reports its views to the Committee prior to the Stage 1 debate. 
 
Response: The Government notes the Committee’s concerns and considers there 
are separate issues here with regard to offences against adults and against children. 
 



 

 

With regard to the first point, the Bill as introduced provides that penetration other 
than with a penis is not defined as rape (under section 1 of the Bill) but is sexual 
assault (under section 2).  The maximum penalty in both cases is life imprisonment.  
However, while rape must be tried on indictment the same does not apply to the 
offence of sexual assault, which covers a wide spectrum of offending which it would 
not always be appropriate to try on indictment.  While acknowledging the validity of 
arguments in favour of alternative approaches the Government views the Bill as 
introduced is not inconsistent but makes a valid distinction between the two offences.   
 
The Committee have of course recommended a change to this approach though the 
introduction of an offence of “rape with an object” and we would welcome the views 
of the Committee on whether that offence should only be capable of being tried on 
indictment and on the appropriate maximum penalty. 
 
With regard to the second point, the Government agrees with the approach 
recommended by the Scottish Law Commission.  The distinction in the maximum 
penalties for the offences of “rape of a young child” and “sexual assault on a young 
child” as opposed to “intercourse with an older child” and “engaging in sexual activity 
with or towards an older child” is, in our view, warranted.   
 
The Bill makes the assumption that children under the age of 13 lack the capacity to 
consent to sexual activity, and thus that any sexual intercourse with a child under the 
age of 13 is by definition non-consensual and amounts to rape.  The maximum 
penalties for offences against young children therefore equate to the maximum 
penalties for non-consensual sexual activity in part 1 of the Bill. 
 
Children aged between 13 and 15 are considered to have only a limited capacity to 
consent to sexual activity and require to be protected.  However, we consider it 
appropriate that, for children of this age, the law should continue to distinguish 
between apparently ‘consensual’ sexual activity and sexual activity to which the child 
clearly did not consent, with higher maximum penalties attaching to the latter.  The 
Bill makes provision for this by enabling non-consensual sexual activity with older 
children to be charged under Part 1 of the Bill (and therefore subject to the same 
maximum penalties as offences against young children) while consensual sexual 
activity with an older child can only be charged under Part 4 of the Bill (and therefore 
subject to lower maximum penalties than non-consensual offences charged under 
Part 1 of the Bill). 
 
The Government therefore considers that the range of penalties for the offences 
concerning sexual activity with older children (aged 13-15) are appropriate. The 
offences against older children are capable of being tried either summarily or on 
indictment and, depending on the circumstances, either might be appropriate.  It 
would not, in our view, be appropriate to provide that a case involving a 16 year old 
engaging in consensual sexual intercourse with a 15 year old should be capable of 
being tried only on indictment.  Equally the Bill provides sufficient flexibility to enable 
a non consensual assault on a 15 year old by a 16 year old to be tried on indictment 
with a maximum sentence of life imprisonment under Part 1 of the Bill.    
 
Continuity of the Law 
 



 

 

383. In light of comments made by witnesses, the Committee recommends 
that the Scottish Government considers the continuity of the law on sexual 
offences and the consequences of section 41. 
 
Response:  The Government notes the comments made on this matter and will 
consider whether there is a compelling case for retaining the common law for a 
period of time after the new statutory provisions have come into effect.  It appear that 
this could be achieved without amending to the Bill, simply by commencing the 
provisions which repeal the common law at a later date. 
 
Gender Neutrality 
 
388. The Equality Network raised a number of issues in relation to the repeal 
of section 13 of the Criminal Law (Consolidation) (Scotland) Act 1995 which is 
intended to reflect the replacement of offences in that section with gender 
neutral offences.  In the view of the Equality Network, the repeal will leave 
some definitions remaining which will either require consequential updates or 
are deemed offensive to gay men. 
 
389. The Committee notes that the Cabinet Secretary for Justice has agreed 
to consider the points raised in this regard and looks forward to his response 
prior to the Stage 1 debate. 
 
Response:  The Government notes the comments made by the Equality Network 
regarding the provisions of section 13 of the Criminal Law (Consolidation) (Scotland) 
Act 1995.  Our view is that those provisions would not require consequential 
amendment, as the definitions refer to acts and not to criminal offences.  However, 
we appreciate that the Act’s terminology is considered outdated and offensive and 
will bring forward amendments at Stage 2 to address this.  
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