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Justice Committee 
 

Damages (Scotland) Bill 
 

Letter from the Minister for Community Safety to the Convener 
 
I wrote to you on 10 December, ahead of the Stage 1 debate, to provide an initial 
reaction to the Justice Committee’s report.  During the debate on 15 December I was 
able to expand on a few of the key points.  I have subsequently had an opportunity to 
discuss the issues further with Bill Butler and his advisers; I have asked my officials 
to continue to liaise with them.  I am also willing to have discussions with the justice 
spokespeople of the parties, as indicated previously, and I have already had a useful 
discussion with Richard Baker. I am writing now to provide the Scottish 
Government’s formal response to the Committee’s report [please see Annexe B], 
which largely follows the same structure and which should also serve as the update 
requested in your letter of 13 January [please see Annexe A].  If the Committee 
would find it useful for me provide further briefing in person, ahead of the formal 
Stage 2 session on 1 February, please let me know. 
 
As the Bill was recommended by the Scottish Law Commission after a considerable 
period of consultation and deliberation, it must command a high degree of respect.  
With that in mind and notwithstanding the formidable challenges identified by the 
Committee, the Scottish Government remains hopeful that, with appropriate 
amendments, it will be able to support the enactment of this legislation. 
 
I am copying this letter to Bill Butler and also to Richard Baker, Robert Brown, 
Patrick Harvie, John Lamont and Margo MacDonald.  In addition, given the 
connection with the Scottish Law Commission’s report on Damages for Wrongful 
Death, I am also copying this letter for information to its Chairman, Lord Drummond 
Young.  My officials will be sending a copy for information to each of the respondents 
to our consultation exercise. 
 
 
Fergus Ewing MSP 
Minister for Community Safety 
18 January 2011 
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Annexe A 
 

Letter from the Convener to the Minister for Community Safety 
 
Damages (Scotland) Bill 
 
As you are aware, the Committee’s Stage 1 inquiry on the above Bill, and the 
Scottish Government’s own consultation, made clear that there was a significant 
degree of controversy and disagreement among stakeholders on various important 
points of detail.  I think it was common ground among all speakers in the Stage 1 
debate that a process of further discussion and negotiation would be required if 
satisfactory solutions were to be found in the limited time available for the Bill before 
dissolution.  
 
It was on that basis that the Justice Committee, in the context of reviewing its work 
programme on 14 December last year, agreed to seek a written update from the 
Scottish Government, prior to Stage 2, on progress with negotiations with Bill Butler 
and with relevant stakeholders. 
 
I can confirm that Tuesday 1 February will be the date for Stage 2 (and hence the 
final lodging-day will be Thursday 27 January).  If possible, I would like the 
Committee to be able to consider your update at the previous Committee meeting 
(25 January) and would therefore be grateful if it could be received by the clerks by 
noon on Thursday 20 January.  If this is not practicable, receipt by noon on 
27 January would enable the update to be circulated for the Stage 2 meeting. 
 
It would be helpful if the update could briefly indicate what Ministerial or official 
discussions have taken place, both with Mr Butler or his advisers, or with 
stakeholder interests, since the Stage 1 debate; and what progress has been made 
towards clarifying the Scottish Government’s own position on the way forward for the 
Bill.  Any further information you have received from the actuarial profession (on the 
multiplier issue) or from the UK Government (in relation to the Statement of Funding 
Policy) could also be included. 
 
A copy of this letter goes to Bill Butler. 
 
Bill Aitken MSP 
Convener, Justice Committee 
13 January 2011 
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Annexe B 
 

Scottish Government Response to the Justice Committee Stage 1 Report 
 
Background 
 
The package of legislative reforms in the Bill were recommended by the Scottish 
Law Commission and represent the outcome of an extended period of consultation 
and deliberation.  Fundamental components have been endorsed by the Law 
Society of Scotland and by the Faculty of Advocates, although concerns were 
expressed about some aspects of the proposed regime.  The Judges of the Court 
of Session were less persuaded of the merits of the proposed regime, but 
considered that it could be made more acceptable by adopting a twin-track 
approach, with different provisions according to whether or not the victim had 
dependent children.  A number of other stakeholders expressed views on how the 
proposed regime might be enhanced, and although there was a broad pursuer / 
defender split in perspectives, this was not the case on every individual issue. 
 
Issue 1: Victim’s claim – 25% deduction for living expenses; 
Issue 3: Relatives’ claims for patrimonial loss – calculation of amount spent on 
supporting relatives 
 
Although these issues are addressed separately in the Committee’s report, they are 
addressed together here as there are connections between them. 
 
There is agreement with the Committee’s conclusion that a 75% fixed figure for 
relatives’ claims would generally be likely to be “the obvious corollary” of a fixed 25% 
deduction for the victim’s living expenses.  However, some doubts remain: 

(i) that a 25% / 75% split would be a reasonable approximation of the 
spending patterns of all, or even most, individuals; and 

(ii) that an individual’s spending patterns are unaffected by the circumstances, 
including the net income, of other family members. 

 
There must be reservations about establishing a rigid, one-size-fits-all statutory 
approach based centrally on those propositions given that, as the Minister said in the 
debate, “it would be a somewhat odd and unduly uniform world if every person spent 
exactly the same amount of money on themselves. It does not feel right that that 
would be the case, given the vagaries of human nature and the differences in 
spending practices that we know there are between people”.  In day-to-day life a 
great diversity of values, attitudes and lifestyles can be encountered – from the self-
indulgent who neglect their families to focus on their own personal desires, 
obsessions and addictions, to paragons who make great personal sacrifices for the 
wellbeing of their families.  Therefore, when trying to put wronged people back into 
the financial position that they would have been in had the wrong not happened, it 
would be a major step to proceed on the basis that, from one end of that wide 
spectrum of humanity to the other, there will be anything like a standard spending 
pattern. 
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It must also be doubtful that an individual’s spending patterns will always be entirely 
unaffected by the circumstances, including the net income, of other family members.  
In that regard, it is noted that the Committee had doubts about the conclusions which 
might be drawn from the “worked example” provided by the Scottish Government.  
That particular example, as the Committee will recall, was “…produced to try to 
explain the thinking of the proposal’s opponents, as we understand it, rather than our 
own views…”.  But the Scottish Government’s own views now, having reflected on 
the issue and on the Committee’s report, are indeed that the concerns of the 
proposal’s many opponents – including the Judges of the Court of Session – have 
not been convincingly discredited.  In reaching this view there is agreement with the 
Committee’s observation (paragraph 146) that “the underlying principle must be to 
restore the family’s finances to what they would have been had the wrongful death 
not taken place”.  However, there may be some merit in the argument that this 
requires the lost net contribution (i.e. income minus expenditure), rather than just the 
lost income-stream from the victim’s earnings, to be compensated.  The three 
scenarios annexed to this response may help to illustrate the point.  They are 
hypothetical but realistic; they appear to suggest that there may be some doubt 
about the validity of applying section 7(1)(b) of the Bill on a universal basis. 
 
As regards evidence, in his contribution to the Stage 1 debate the Minister referred 
to the fact that, as regards a victim’s personal expenditure, the Scottish Law 
Commission itself acknowledged that there is an "absence of accurate figures" to 
substantiate the 25% level and that, in evidential terms, the Commission did little 
more than "suggest that 25% falls within the range of what might be considered 
reasonable".  There must be some concern about that, given that what is being 
contemplated is the introduction of an inflexible figure for all people in all 
circumstances, possibly for a generation or more. 
 
The Minister has suggested potential sources of evidence.  As one example, he 
mentioned during the debate that pursuers' agents, such as Thompsons, may have 
relevant data on file, given that it has been said that they have had to be ready to 
prove personal expenditure levels in all past cases.  Such data, if independently 
verified, could be enormously helpful.  Meantime, the Scottish Government agrees 
with the Committee that “…the most that can be established from the information 
currently available is the likely impact of the Bill on multiplicands in a large number of 
individual cases”.  The information says that multiplicands would increase, but it 
does not say in how many cases it would increase by too much or too little – this is 
because it does not appear to say much about the actual expenditure patterns of the 
individuals and families involved. 
 
There is, of course, one quite recent case which does give some detailed 
information.  That is the road traffic accident case of Jean Francois Guilbert and 
others v. Allianz Insurance plc, which was decided in the Outer House two years ago 
(i.e. after the Commission’s report was published).  After thorough consideration of 
the evidence and with detailed reasoning, Lord Kinclaven’s decision – which was not 
challenged by appeal – was that in the particular circumstances of that case, rather 
than 25% (as proposed by the pursuers) or approaching 50% (as proposed by the 
defenders), “it would be fair and reasonable to make a deduction of 30% in relation 
to past loss of support and 35% in relation to future loss of support”.  While the fact 
that this case reached the Outer House suggests that it was atypical and should not 
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per se be given undue weight, it should at least give pause for thought that a recent 
evidence-based judicial decision in this area reached a conclusion that is a 
significant distance from the standard proposed by the Bill. 
 

As a final consideration on these matters, when tackling an issue of such 
longstanding and common concern, it is probably worth asking – does any other 
modern legal system take this approach and, if not, why not?  It is not clear that 
those questions have been dealt with. 
 
Conclusion 
 
Consequently, the Scottish Government remains sceptical about the extent of the 
basis for some of the propositions at the heart of this Bill.  As the Scottish Law 
Commission itself recognised, they would lead inevitably to a range of instances of 
under-compensation and over-compensation.  The magnitude of the range has not 
been quantified, but in some cases it could be substantial, unfairly penalising 
individual victims and their families in the former category, or unfairly penalising the 
generality of ordinary insurance policyholders and taxpayers in the latter category (a 
particular concern when it has been generally acknowledged that those with most to 
gain under the Bill are the relatively high earners). 
 
Such disadvantages could be accepted only if they were to be more than offset by 
advantages in other areas – and those advantages could be achieved in no other 
way.  But while a number of such potential advantages have been suggested – 
notably that an end would be brought to the widespread undercompensation which 
allegedly arises under the current approach, and that the scope for financially and 
emotionally costly investigation would be curtailed – little real evidence has so far 
been produced to substantiate them. 
 
One option in these circumstances would be to invite either the Scottish Law 
Commission or a specially convened expert group to review the issues in a 
considered fashion.  But such a course would take time and would trouble those who 
have argued that this area of the law requires reform more urgently than other areas.  
The Scottish Government does not dismiss that concern even though, as previously 
said, whereas from time-to-time representations are received from citizens 
suggesting that they have suffered a financial and emotional injustice because of the 
state of the law in areas such as time-bar or succession, representations – let alone 
evidenced representations – are very rarely received from citizens suggesting that 
they have suffered financial and emotional injustice because of the state of the law 
on wrongful death. 
 
Against that background, as there are obvious objections to the all-or-nothing options 
of simply accepting or rejecting the central features of the reform package in their 
entirety, the Scottish Government has sought constructively to explore whether there 
is some middle course, potentially through the introduction of a rebuttable 
presumption.  In so doing, the concern that open-ended provisions (e.g. simply “on 
special cause”) could secure the worst of both worlds rather than the best, has been 
recognised and shared.  Consequently, the Scottish Government essentially accept 
the Committee’s conclusion (paragraph 107) that “if a rebuttable presumption could 
be drafted in such a way that it provides flexibility only when it is needed, without 
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undermining the benefits of a fixed deduction in the majority of cases, it might still 
offer the best way forward”. 
 
The challenge then, of course, is to develop the mechanism, criteria and 
consequences which would be appropriate – i.e. what should be required in order to 
set aside a standard (e.g. 25% / 75%) rule, how should it be demonstrated, and what 
should take the place of that rule if it is set aside? 
 
As regards the mechanism, there appears to be a spectrum of options between the 
Bill’s current proposal (where there is absolutely no flexibility to take account of 
significantly atypical cases) and a general exemption provision which would allow (or 
require) the standard regime to be set aside “on special cause shown” (where there 
is concern that it could be so open-ended as to defeat a key purpose of the Bill’s 
core provisions).  The potential intermediate mechanisms might include: 

1. a stronger general exemption provision, with a higher level of qualification 
than “on special cause shown”.  Possible options which could be explored 
include e.g. “on exceptional cause shown” or “where applying the rule 
would result in a manifest injustice”. 

2. a list (either an indicative non-exhaustive list, or a definitive one) of 
general issues or specific criteria which could or should be taken into 
account and could or would lead to the standard approach being set 
aside. 

3. a combination of those two mechanisms, with a stronger general 
exemption provision being supplemented with a list (either an indicative 
non-exhaustive list, or a definitive one) of general issues or specific 
criteria which could or should be taken into account in determining 
whether the exemption applies. 

 
Aside from option 1, which leaves open the sort of matters to which the courts might 
have regard, the other options would require the specification of a range of relevant 
general issues or specific criteria.  The process of identifying such issues and criteria 
would itself need to be evidence-based, which raises problems of the type previously 
discussed.  It is, however, possible to suggest in broad terms the nature of some of 
the issues / criteria which may be worthy of consideration1.  In principle, for example, 
legislation could provide that a 25% / 75% rule should normally apply in all cases, 
with the caveat: 

                                            
1
 There may also be other issues / criteria that could be deemed relevant and useful.   For example, some 

consideration has been given to the option of specifying that a 25% / 75% regime should apply only for the 
victims of fatal diseases and not the victims of fatal accidents.  This could reflect an expectation that, compared 
with the victims of fatal accidents, the victims of fatal diseases may be a relatively more homogeneous group 
(e.g. at least as far as mesothelioma victims are concerned, tending to be relatively elderly and, often but not 
always, to be from a similar income bracket).  Moreover, the supplementary financial data supplied by Mr Butler 
and Thompsons appear to suggest that the impact of the proposed regime on multiplicands would be significantly 
greater in fatal accident cases than in fatal disease cases, and an increase of such magnitude may warrant 
further examination in order achieve confidence that it would be justified.  However, the Committee itself noted 
(paragraph 106) that while “a different balance of considerations may apply according to the type of wrongful 
death claim that is involved” and “on the face of it, this might suggest different approaches to dealing with 
different types of wrongful death claim... the Committee would need a lot of persuading before it could accept any 
such differentiation in the law, and cannot be confident on the basis of the evidence currently available that this 
would generate more fairness overall than sticking to a uniform approach”.  The Scottish Government would 
likewise take a lot of persuading that this would be the right approach. 
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a) that it should not apply if the victim had no dependent children2 (if specific 
criteria are preferred) or, alternatively (if general issues are preferred) it 
should not apply if the age / number of dependent children indicate that it is 
exceptionally inappropriate; 

b) that it should not apply if the victim or his/her partner have an exceptional 
and atypically high joint net income (say, for illustrative purposes, more than 
£100,000)3 

c) that it should not apply if there was an exceptional and atypically high 
divergence between the net income of the victim and his/her partner (say, for 
illustrative purposes, that one was more than four times as high as the other)4 

 
Where a standard rule were disapplied for such reasons, it would be necessary to 
specify the consequence.  This could be that either (i) a different (e.g. perhaps 35% / 
65%, or 20% / 80%) rule would apply or (ii) the assessment would be left (as now) to 
the court’s discretion. 
 
In principle, such an approach would seem to have potential.  However, moving from 
the abstract example above to the determination of an appropriate statutory 
provision would require dialogue with stakeholders and the consideration of evidence 
and, while that would normally be possible prior to the introduction of a Bill, it is 
difficult to be confident that it can be done sensibly within the very narrow confines of 
the current legislative timetable.  But it is, perhaps, the best option and we are open 
to suggestions as to whether and how it might be pursued. 
 
 
Issue 2: Relatives’ claims for non-patrimonial loss 
 
There were two principal issues considered under this section and the Committee’s 
conclusions on both can be supported. 
 
Like the Committee, the Scottish Government has no strong views as to what an 
award for non-patrimonial loss should be called.  Acknowledging that there does not 
appear to be a consensus behind either the proposed “grief and loss of 
companionship award” label or any alternative, there does indeed seem to be a case 
for setting the issue to one side and leaving a name (which might be no more than 
the relevant section number) to emerge through practice over time. 
 
As regards the consideration of mental disorders, the Scottish Government agrees 
with the Committee’s view (paragraph 127) that section 4(3)(b) of the Bill should be 
deleted.  This is a complex area of law, with conflicting Outer House precedents, and 

                                            
2
 The Judges of the Court of Session recommended that “if a set figure approach [which they oppose] is to be 

adopted then it should at the very least be one which provides for different figures in cases where there are both 
a spouse/partner and dependent children and cases where there are no such children”.  Other stakeholders, 
such as AXA Insurance and the Medical Protection Society, suggested that 25% might be more appropriate (or 
less inappropriate) for cases involving dependent children than for other cases.  Of course, this would still be 
something of a blunt instrument, given that the financial outlook for a victim with one 16 year old child is likely to 
be rather different to that facing a victim with several children at primary school. 
3
 Although the position later changed, the Law Society of Scotland suggested in response to Mr Butler’s 

consultation exercise that special provision might be appropriate in relation inter alia to “high-value cases”. 
4
 Several major stakeholders have suggested that ignoring the surviving spouse’s income will lead to particularly 

inappropriate outcomes when that income was significantly more than the victims. 
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it seems preferable that determinations should await either an Inner House ruling or 
the outcome of a consultation exercise on the broad area of damages for psychiatric 
injury. 
 
Issue 4: Relatives’ claim for patrimonial loss – application of multiplier 
 
Given the choice of applying a multiplier from the date of death (as now) or from the 
date of settlement (as proposed), the Scottish Government had reached a fairly clear 
conclusion – in line with the Committee’s own view (paragraph 169) – that the latter 
course seemed justified.  Indeed, it seemed to be an overdue reform which would 
justify legislation even if nothing else did. 
 
In principle there does appear to be some logic to Committee’s suggestion 
(paragraph 170) that there may be an alternative, double-multiplier approach.  
Having reflected on the matter, however, and subject to receipt and consideration of 
advice that has been commissioned from the Government Actuary, the Scottish 
Government remains inclined to support the approach set out in the Bill.  
Independent experts (the Scottish Law Commission, the Law Commission for 
England and Wales, the Actuarial Profession and the Ogden Working Party) appear 
generally to have argued – in the context of this Bill or previously – that date of 
settlement is more appropriate than date of death.  None of those independent 
experts appears to have recommended a dual-multiplier approach and, in recent 
dialogue with the Scottish Government, the Chair of the Ogden Working Party has 
firmly recommended against it. 
 
Issue 5: Relatives’ claim for patrimonial loss – definition of relatives entitled to 
claim 
 
As a point of principle, the Committee is unquestionably right to take the view 
(paragraph 187) that “bringing greater simplicity and clarity to the law is certainly not, 
in itself, a good enough justification” for enacting legislation which would deny the 
provision of appropriate compensation.  It is, therefore, to be welcomed that the 
Committee has concluded that it would be unfair to narrow the range of relatives who 
are eligible to claim for proven patrimonial loss, as proposed by the Bill. 
 
On the issue of whether the scope for claiming for damages for proven patrimonial 
loss should be widened, the Committee’s caution is fully understood.  It is interesting 
to note that the Law Commission for England and Wales recommended the 
introduction of an additional “residual” category in its 1999 report on Claims for 
Wrongful Death and that the previous UK Government, after further consultation, had 
proposed such an extension south of the border through its draft Civil Law Reform 
Bill.  However, the current UK Government has recently announced that it does not 
intend to proceed with that reform.  Against that background, and bearing in mind 
that the option did not feature in the Scottish Law Commission’s report and, 
consequently, it was not covered in subsequent consultation exercises, it may be 
that an exploration of the relative merits of such an extension in Scotland is best left 
for another day. 
 



9 
 

Subordinate Legislation 
 
As regards the “Henry VIII” power proposed by section 18 of the Bill, the Scottish 
Government understands the concerns that were raised by the Subordinate 
Legislation Committee.  However, any body of new law, particularly one contained in 
a Bill covering complex reform measures, gives rise to a need for a range of ancillary 
provisions.  It can be appropriate that the power to make such provision should 
extend to modification of enactments, including the Bill.  Without the power to make 
incidental, supplemental and consequential provision it may be necessary to return 
to the Parliament, through subsequent primary legislation, to deal with a matter that 
is clearly within the scope and policy intentions of the original Bill.  That could crowd 
out other work and would not be an effective use of either the Parliament’s or the 
Scottish Government's resources. 
 
It is quite evident that this particular Bill deals with a complex area and it may be that 
provisions will be enacted which, in light of experience and evidence, prove to be 
problematic.  In such circumstances, given the sensitivity and importance of the 
issues, it would be essential to have the ability to take remedial action with some 
alacrity. 
 
Financial Implications 
 
As regards the Bill’s financial implications, the uncertainty expressed by the 
Committee at paragraphs 227-231 is shared by the Scottish Government.  While the 
Scottish Government attempted a best estimate for the Finance Committee on the 
basis of the supplementary data supplied by Mr Butler and Thompsons, there is no 
clear answer to the questions: 

(a) how much more will be paid out annually in damages as a result of the 
Bill? 

(b) who will be the main beneficiaries (though it appears to be generally 
accepted that the main beneficiaries would be high earners)? 

(c) who will have to pay more? 
 

As regards the last of those questions, the one point of information that has emerged 
since the Committee reported is that, as stated by the Minister in the Stage 1 debate, 
the UK Government has stated that it does not necessarily accept the Scottish 
Government’s view that the Statement of Funding Policy would not be triggered by 
this legislation.  In essence, this appears to mean that if UK Government 
Departments – such as the Department of Business, Innovation and Skills and the 
Ministry of Defence – were to incur costs as a result of this legislation (e.g. as 
regards historic liabilities for asbestos exposure in nationalised industries and the 
associated mesothelioma deaths) those costs – which, on a broad estimate, may 
approach £1m p.a. – may have to be met from funds that would otherwise have been 
available to the Scottish Government.  Officials are seeking to progress this issue, 
but there can be no guarantee that it will be resolved – let alone resolved 
satisfactorily – within the timescale of this Bill. 
 
In this regard, it is also important to bear in mind the uncertainty about forum 
shopping.  While there seems to be little evidence that it has happened much in the 
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past, it cannot be denied that in its current form this Bill could increase the incentive 
to attempt to forum shop.  There is no guarantee that such attempts would always 
fail.  If they were successful and the defenders were UK Government Departments, 
that could exacerbate any difficulties arising from the Statement of Funding Policy. 
 
Other Issues 
 
The divergence of views about the interpretation of the Administration of Justice Act 
1982, as reported at paragraphs 233-236, are worthy of consideration.  As 
suggested by the Committee, the issues will be looked at again before the legislation 
is finalised. 
 
General case for the bill 
 
The Committee’s summary of the arguments, as set out in paragraphs 249-254, is 
fully endorsed by the Scottish Government. 
 
 
Justice Directorate 
Civil Law Division 
January 2011 
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ANNEX 

 

RELEVANCE OF PARTNER’S INCOME ETC 
 
Scenario 1 
 
Janet and John are a married couple, each with an individual net income of £20,000: 

 in 2010 they are childless.  In accordance with the standard assumption, Janet 
and John each spend £5,000 (i.e. 25% of net personal income) on their own 
individual wants and needs, with the rest of their net income – £30,000 in total – 
being spent on household costs etc. 

 by 2015 they have 3 young children.  But still, according to the standard 
assumption, Janet and John will each continue to spend £5,000 (i.e. 25% of net 
personal income) on their own individual wants and needs, as they did before, 
regardless of the fact that there are now 3 additional family members to 
support.  The whole cost of feeding, clothing, educating and entertaining their 
children will come from somehow redeploying some of the £30,000 that was 
previously allocated to household costs. 

 by 2020 they still have 3 young children, but following an enforced career-
change John’s net income has been reduced to only £5,000.  But still, 
according to the standard assumption, Janet will continue to spend £5,000 (i.e. 
25% of her net personal income) on her own individual wants and needs, as 
she did before, regardless of the fact that John is now spending only £1,250 
(i.e. 25% of his reduced net personal income) on his own individual wants and 
needs and regardless of the fact that there is only £18,750 (rather than 
£30,000) available for household costs, including the costs of feeding, clothing, 
educating and entertaining their children. 

That appears to be the logic of an assumption that an individual’s spending patterns 
are unaffected by the vicissitudes of the family of which he/she is a part.  It may well 
be true of some people.  But it may well not be true of the majority.  In most cases, 
family members are probably likely to share the pain and gain of fluctuations in their 
financial fortunes. 
 
Scenario 2 
 
Andrew, Barry and Clive are part-time shopworkers, each with an individual net 
income of £5,000, while Deirdre is one of the shop chain’s directors with a net 
income of £50,000: 

 in 2010 they are all single.  Because of their relatively low incomes, Andrew, 
Barry and Clive tend to live frugally: their properties are quite basic, their diets 
depend on own-brand supermarket products, their clothes are often purchased 
from charity shops, their travel is mostly by foot or bus and they enjoy relatively 
few luxuries (e.g. having only occasional visits to the hairdresser).  Deirdre, on 
the other hand, lives in a smart part of town, eats and drinks top-of-the-range 
produce both at home and in her frequent trips to restaurants, regularly 
purchases designer clothes, travels in her own annually-replaced car or by taxi 
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during the week and often has first-class city-breaks at weekends, and enjoys a 
range of other luxuries (e.g. from regular designer haircuts to private dental 
cover). 

 by 2015 Barry is in a civil partnership with Andrew.  Their relatively low joint 
income of £10,000 means that the couple continue to live as frugally as before.  
The amount that is spent on Barry’s individual wants and needs – i.e. the 
products and services that would no longer be required if he were not alive – 
might reasonably be in the region of £1,250, and the same is true of Andrew.  
This would accord with the assumption that 25% of net personal income goes 
on individual expenses. 

 by 2015 Clive has married the relatively wealthy Deirdre.  The logic of the 
assumption that 25% of net personal income goes on individual expenses, 
however, is that, as with Barry and Andrew, just £1,250 will be spent on Clive’s 
own individual wants and needs.  This would seem to imply that, throughout his 
married life, Clive’s lifestyle will continue to have more in common with his co-
workers than with his wife.  So, for his food and drink he will continue to go to 
the cheaper shops, while his wife continues to live off the fat of the land.  His 
clothes will continue to be mainly second-hand, in contrast to his wife’s 
designer wardrobe.  In the bathroom, he will continue to use his own-brand 
soap and toothpaste, rather than using his wife’s branded toiletries.  He will be 
at pains to avoid adding to wear and tear – and thus bringing forward the 
replacement date – for his wife’s expensive carpets and furniture.  He will 
continue to travel by foot or bus, while Deirdre continues to treat herself to a 
new car every year.  He will rarely, if ever, accompany his wife on a city-break 
because the cost of his ticket would be well beyond the range of his personal 
budget.  Any luxuries in the household will be enjoyed only by Deirdre, not by 
her husband. 

This appears to be the logic of an assumption that an individual’s spending patterns 
are unaffected by the level of the partner’s net income.  It may be correct in some 
cases.  But intuitively it may be felt that in other cases – and perhaps the majority – 
there may be some convergence over time between the spending patterns of 
individuals who are in a committed relationship.  So, in this scenario, the joint income 
and social expectations – not to mention love and affection for each other – might 
mean that Clive’s lifestyle actually changes and he begins sharing the same 
expensive meals as his wife, buying clothes in more fashionable stores, 
accompanying his spouse on holidays, perhaps even getting a run-around car for 
himself.  And the cost of these enhancements to his lifestyle might conceivably be 
more than the £5,000 which he actually earns.  If that were the case then, looked at 
in purely financial terms, he would be taking more from the relationship than he 
contributes and, consequently, so long as Clive is alive, Deirdre would be worse-off 
than she would otherwise be. 
 
Scenario 3 
 
Martin is the young child of divorced parents, Michael and Margaret: 

 in 2010 Martin is living with his mother.  Under the terms of the divorce 
settlement Michael does not pay any periodical allowance to Margaret but, in 
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accordance with the standard Child Support formula, he does pay 15% of his 
net income for the support of Martin. 

 in 2015 Michael, who is not in a new relationship and has no other relatives, is 
killed by a reckless driver.  In those circumstances, the effect of section 7 of the 
Bill seems to be that the amount going to Martin will rise from 15% of the 
deceased’s net income to an amount equivalent to 75% of the deceased's net 
income. 

 

 
Justice Directorate 
Civil Law Division 
January 2011 
 
 


