
LL26 

1 

Justice Committee 
 

Long Leases (Scotland) Bill 
 

Written submission from Professor Angus McAllister 
 
Cut-off point for qualifying leases 
 
My reading of Professor Gretton’s evidence is that he does not feel too strongly about 
the point and that 225 years was suggested as a possible alternative rather than a firm 
recommendation.  Beyond that there seems to be a general consensus in favour of 
sticking to 175 years, which I would agree with for a number of reasons, including those 
given by other consultees. 
 
First of all, the purpose of the bill is a tidying up process in respect of leases that 
already exist.  The more exceptions you create by raising the threshold, the less 
effective this process is going to be, even although the difference may be marginal.  
175 years is already a compromise, in that the original proposal of the Scottish Law 
Commission was for 125 years.  As 175 years is the limit for new leases, it makes 
sense for the limit here to be the same, and I found the arguments by the Law Society 
representatives on this issue to be very persuasive. 
 
In any event, it would appear that the number of leases affected is likely to be very 
small.  I agree with Professor Gretton that someone is bound to be aggrieved no matter 
where you place the limit, and that is just something you have to live with. 
 
Minerals exemption 
 
When I responded to the consultation last year, I sent a copy of my reply to Professor 
Gretton at the Scottish Law Commission and we thereafter entered into a brief e mail 
correspondence.  The following is a transcript of his reply to my observations about 
minerals: 
 
““I also find myself wondering (and this also applies to the mineral rights of former 
superiors) what would happen if valuable minerals were discovered at some future date 
under land where neither the former superior or the former landlord could be traced?  Is 
there a legal mechanism whereby the surface owner can gain the right to these?” 
Interesting question. I think that the minerals would pass to the Crown either under the 
ultimus haeres doctrine (as where the mineral owner was a natural person who died 
long ago) or under the bona vacantia doctrine (as where the mineral owner was a 
juristic person that was long ago dissolved.) But in either case it is difficult to see how 
the surface owner could acquire title, other than by a disposition from the Q & LTR. 
(Prescription is a possibility, but for reasons I won’t go into here I don’t think this would 
normally be a runner.) Of course, the law could be changed, but that would be a 
separate law reform project. Personally I think the law of mineral titles is a mess and I 
have suggested it as a future SLC project but enthusiasm has thus far been less than 
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wild. The problem is that there are always more good law reform projects than we can 
actually take on.” 
 
Professor Gretton knows far more about minerals than I do, and I’m satisfied that he 
would have taken my observations on board had he thought it necessary.  I would not 
therefore recommend any change here. 
 
Blairgowrie Leases 
 
My instinct as an academic lawyer is that section 69 is a mistake.  If a Blairgowrie lease 
has in fact been renewed, then s 68 (b) will cover the situation and the lease will be 
eligible for conversion.  If the terms of the lease make it necessary for the tenant to 
formally request a renewal and he has neglected to do so with the result that the lease 
is now continuing yearly by tacit relocation, then I would say that the tenant has missed 
his chance and that it would be unfair to the landlord for the situation to be reversed by 
legislation. 
 
The practical rationale for s 69 would appear to be an existing practice of landlords to 
allow renewals in any case.  While this may be true, I think it would be dangerous to 
assume that all landlords are agreeable to this.  Any who are may still comply on a 
voluntary basis.  A landlord who would have been happy with a further 99 year renewal 
is hardly likely to still be around at the new expiry date, and would presumably have no 
objection to granting outright ownership on a voluntary basis instead, subject to the 
appropriate compensation.  If he is not, then he should not be forcibly deprived of his 
rights. 
 
However, since the number of leases affected is presumably small, I don’t really feel 
strongly about the matter. 
 
Residential ground leases 
 
My original comment was that tenants under residential ground leases that did not 
qualify for conversion under the main scheme could easily be given security of tenure.  
This would presumably either be under a Scottish secure tenancy in terms of the 
Housing (Scotland) Act 2001 (if the landlord was a local authority, housing association 
or other social landlord) or an assured tenancy under the Housing (Scotland) Act 1988 
(if the landlord was a private individual or company).   
 
My view was a direct response to the fact that the only reason given in the consultation 
paper of last March for denying a tenant security of tenure at the end of his lease was 
that he would most likely have to pay a substantial rent increase.  This did not seem to 
me to be a sufficiently good reason on its own, as it would always be the tenant’s choice 
whether or not to end the lease or instead to insist on security of tenure.  If he found the 
rent too high and had a cheaper alternative available, then there would be nothing to 
stop him taking that option.  On the other hand, if he had nowhere else to go he might 
well be prepared to pay a higher rent to avoid losing his home. 
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However, after considering the views of other consultees and giving the matter further 
thought, I’m not sure that it would be justified to give special treatment to a category of 
tenant which comprises a very small minority of residential tenants.  Any such tenant 
will almost certainly not have erected the building and will have acquired the tenancy on 
terms reflecting the period of the lease left to run.  If the landlord is a council, housing 
association or other social landlord, then the tenancy is likely to be a Scottish secure 
tenancy anyway and the matter would automatically be taken care of.   However, where 
the landlord is a private individual or company, giving the tenant security of tenure 
would be to give him a privilege not enjoyed by the vast majority of private sector 
tenants, who are on short assured tenancies with no security of tenure at all. 
 
I am generally opposed to people being evicted from their homes.  However, it is up to 
the government to decide any matter of policy and to make an exception here would be 
inconsistent with their existing policy of sanctioning short assured tenancies for the vast 
majority of private residential lets.  I see no compelling reason why tenants of existing 
ground leases should be on a different legal basis from other private sector tenants. 
 
Access to pipes or cables 
 
I was invited to comment on any other aspect of the Bill which I felt appropriate.  It was 
not until preparing for last Tuesday’s session that I became aware of this amendment to 
the original bill in s 1(4)(b).  I am quite happy with the principle of this exception, but I 
have concerns about the wording.  I think it is badly worded and I agree with Professor 
Gretton that it could have unintended consequences. 
 
In the first place I don’t quite understand why the subsection refers to a lease for the 
sole purpose of access to pipes or cables.  I would have thought that the subject matter 
of any lease would have been the ground through which the pipe or cable passed, 
whether or not this only comprised the underground area containing the pipe or cable, 
or whether (an unlikely possibility) it included the surface area as well.  Access rights 
would presumably be ancillary to this. 
 
However, as Professor Gretton explained, it is a normal prerequisite for a lease in 
Scotland that the tenant should have exclusive possession.  One of the representatives 
of the Law Society suggested that there would be no difference in principle between a 
lease relating only to an underground area and not to the surface, and a mineral lease, 
which involves something very similar.   However, this is not a fair analogy.  Mineral 
leases (and sporting leases also) are well-established exceptions to the rule of 
exclusive possession and have been legally recognised as leases for centuries.   In my 
view, a contract for the passage of pipes or cables could be perfectly valid, but would be 
a licence rather than a lease, no matter what it called itself.  Unfortunately the concept 
of a licence in Scotland is much less developed than it is in England, but a description of 
the main principles can be found in my book Scottish Law of Leases at paras 2.39 to 
2.47. 
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This may seem to be merely an academic point of no practical importance, but I agree 
with Professor Gretton that it could have the unintended consequence of appearing to 
give legislative approval to an extension to the categories of contract that are 
recognised as leases.  This may not matter in the current context, but could be 
important in others, e.g. where ownership of the land changes, the new owner is legally 
bound to recognise leases but not licences.  I have no objection to the categories of 
lease being extended if this were ever thought desirable, but to do it in such an 
accidental, back door way would only create an ambiguity which could lead to 
unnecessary litigation in the future. 
 
I don’t think the issue is about whether or not the exception should exist, but about how 
it should be worded.  If I am right that the type of contract described is not a lease at all, 
then the exception would apply automatically without any special mention, as the bill 
only relates to leases.  However, it would be preferable to deal with the point more 
explicitly, and I would recommend that subsection 4(b) should be deleted and that there 
should be a separate subsection along the following lines: 
 
“For the avoidance of doubt, any contract allowing the passage of pipes or cables 
through land together with any rights of access thereto, whether or not such a contract 
purports to be a lease, will not be considered to be a qualifying lease for the purpose of 
this section, and nothing in this section should be taken as extending the categories of 
contract recognised as leases under the law of Scotland.” 
 
 
Angus McAllister 
Professor of Law 
University of the West of Scotland 
6 February 2011 
 


