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1 Introduction 

Brodies LLP is a large commercial practice of solicitors which acts for various 
types of clients who own and lease property throughout Scotland. Our clients 
lease property for their own use and for investment purposes. Having 
examined the provisions of the Long Leases (Scotland) Bill as introduced to 
the Scottish Parliament ("the Bill"), it has come to our attention that the Bill 
could catch a number of commercial leases and result in large claims for 
compensation.  
 

2 Key Provisions  
The key provisions of the Bill on which we would like to comment are 
section 1 which sets out the "qualifying leases" and sections 48-53 which deal 
with additional payments.  
 

3 Background 
3.1 Having followed the publicity surrounding the Bill, we had understood that the 

Bill is aimed at converting the ultra long leasehold titles, the majority of which 
were granted in the eighteenth and nineteenth centuries and to all intents and 
purposes operate as ownership. Indeed the news release relating to the Bill 
quoting Community Safety Minister Fergus Ewing said: "Long leases were a 
feature of a very different part of this country's history - the industrial 
revolution. Times have changed and the responses to our consultation earlier 
demonstrated the need for reform. Now the Long Leases (Scotland) Bill 
presents the opportunity to do that." The news release went on to comment 
on how very long leases tended to be granted by large estates between 1770 
and 1860 to encourage the industrialisation of Scotland.  

 
3.2 Having examined the provisions of the Bill as introduced to the Scottish 

Parliament, it has become apparent that the Bill as drafted would catch a 
number of other long leases which we believe were not intended to be 
affected by its provisions.  

 
4 Section 1 – Meaning of "qualifying leases" 
4.1 The Abolition of Feudal Tenure etc (Scotland) Act 2000 put an end to the 

possibility of granting ultra-long leases (except in prescribed circumstances) 
after June 2000. However, in the years before this legislation became 
effective, a large number of long leases were granted for over 175 years for 
various purposes including the following: 
4.1.1 Long leases of industrial buildings for a large premium and low 

peppercorn rent in respect of which the owners of the buildings 
wished to retain their entitlement to Capital Allowances; 

4.1.2 Long leases at variable rent granted as part of stamp duty planning 
schemes; and 



4.1.3 Long leases granted and purchased as part of rent sharing 
investment deals such as ground leases of shopping centres. This 
type of arrangement is often based on either a rent being payable in 
accordance with the amount of rental income which in turn depends 
on turnover or a straight turnover rent.  

 
4.2 Section 1(5)(c) provides that for the purposes of establishing the annual rent, 

any rent payable under a lease which is variable from year to year, is to the 
extent that it is so variable, to be left out of account. The Explanatory Notes 
on the Bill recognise at paragraph 200 that rent which is variable from year to 
year might be where rent is based on turnover of a business. The Financial 
Memorandum accompanying the Bill at paragraph 321 also states that, "Rent 
based on turnover of a business is most likely in leases let on commercial 
terms, which are likely to be excluded from the Bill given that leases with rent 
of more than £100 are excluded."   

 
4.3 If the wording of section 1 remains as it is, a number of the long leases listed 

above at 4.1 (and potentially other commercial leases) granted by local 
authorities as well as investors will not be excluded and will qualify as leases 
for conversion. In practise the rents payable in terms of these leases 
(including the variable element) are high but the actual fixed/ base rent 
payable will be less than £100. The variable element of such rents, wherein 
lies the value, will be much higher but section 1 (5) (c) as drafted demands 
that any year to year variable element be disregarded when calculating the 
annual rent.    

 
4.4 An example will illustrate the point. A ground lease has been granted for a 

period of 200 years and still has 150 years to run. The rent payable in terms 
of the ground lease is a peppercorn rent plus 10% of the net rental income of 
the property. The net rental income of the property varies from year to year as 
it is based on the rent received from occupational tenants. The rent received 
from some of the occupational tenants changes from year to year. The lease 
therefore qualifies as a lease which would convert to ownership under section 
1 as the variable element of the rent which is payable has to be disregarded 
when calculating the annual rent. 

 
4.5 We would suggest that this section be amended to provide either that: 

(i) the total rent including any variable element paid over the past 5 
years be taken into account when calculating the annual rent; or  
(ii) a cap be placed on the exclusion of any variable element e.g. any 
variable element worth more than £500 annually should be taken into 
account.  

If no further amendment is made to this section of the Bill, some valuable 
commercial leases will be caught and catching such leases will potentially 
result in claims for additional payments which will be very substantial. 
 

5 Sections 48-53 - Provisions for payment of additional payment 
5.1 The Bill currently makes provision for landlords to claim additional payment to 

compensate for the loss of rights extinguished on implementation of the Bill. 



(sections 48-55). Taking the example used above, the landlord concerned 
could potentially have a claim for an additional payment for loss of the right to: 

(i) have the amount payable as rent reviewed or increased from time to 
time; 
(ii) a rent to the extent that the amount payable is variable from year to 
year; and 
(iii) resume natural possession of the land (the lease concerned has 
less than 200 years to run). 
 

5.2 The Financial Memorandum accompanying the Bill when discussing what 
additional payments might be payable in respect of those listed above notes 
that the sums involved would be minimal. If our interpretation of the provisions 
is correct, this will be far from the case in some of the long leases which are 
affected and listed above. 

 
5.3 The huge claims for compensation could be avoided if the tenant opted out of 

the conversion but we would suggest that it would be preferable that the 
situation did not arise in the first place and that such leases are excluded from 
the effects of the Bill. 

 
6 Conclusion 

If, as we believe to be the case, the Bill was not intended to affect valuable 
commercial leases whose conversion to ownership would result in large 
claims for compensation, the wording of the Bill will require to be changed to 
exclude such leases.  
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