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I promised to write to you on two issues following the Justice Committee meeting on
25 March:

• the Scottish Land Court; and
• the power at section 66 of the Bill for the Scottish Ministers to step in where the SCS

is failing to carry out its functions to such an extent that there is significant risk to the
efficient and effective functioning of the Scottish courts.

The Scottish Land Court

The Scottish Land Court is currently administered by the Scottish Government rather than
the Scottish Court Service so it is not appropriate, at this stage, to include it in the list of
Scottish courts at section 2(5) that are to be the responsibility of the Lord President.

The intention is that, in line with the recommendations made in the Agency Review of the
Scottish Court Service by Douglas Osler CB KSG in 2006, the responsibility for
administering the Scottish Land Court will transfer in time to the SCS. When that happens,
the power at section 2(5)(h) of the Bill to add courts to the definition would be used. This will
form part of an overall programme of SCS change management in which the integration of
the JP courts into the SCS's management and the intended implementation of the Bill's
proposals for governance changes are earlier priorities.
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Members of the Scottish Land Court are appointed in terms of the Scottish Land Court Act
1993 which also deals with the organisation of the court and the tenure, remuneration and
removal from office of its members. The Land Court consists of such persons as Her
Majesty, on the recommendation of the First Minister may appoint. No statutory criteria for
appointment is set and members, apart from the Chairman, are not judicial officer holders
but are usually experienced in farming and crofting matters. A distinction is rightly made
regarding the Chairman of the Court who must be at the date of his or her appointment:

• an advocate of the Scottish Bar of not less than 10 years standing; or

• a sheriff principal or sheriff who has held office for a continuous period of not less
than 10 years; or

• a solicitor who has held rights of audience for a continuous period of not less than
10 years in the Court of Session.

On appointment the Chairman has the same rank and tenure of office as if he/she had been
appointed a judge of the Court of Session. The office of Chairman of the Scottish Land
Court is therefore included in the definition of judicial office holder for the purposes of Part 2
of the Bill and in the remit of the Judicial Appointments Board for Scotland.

Section 66 Default power

Under the proposals contained in the Bill the SCS will become a body corporate which will
be part of the Scottish Administration, but independent of the Scottish Government. The
intention is that the SCS will operate within a set of priorities agreed with Scottish Ministers
and will be accountable to Parliament for the efficient use of public resources, but neither
Ministers nor Parliament will interfere with the SCS operating within the agreed framework.

Scottish Ministers remain responsible for the overall effectiveness of the Scottish justice
system and this power is intended for use in extreme circumstances where the
administration of justice is put in danger by the failure of the SCS to manage its business.
An order providing that Ministers would carry out the functions of the SCS would take
immediate effect once made by Ministers but requires approval by Parliament by affirmative
resolution within 40 days if it is to continue to have effect.

It is not uncommon to make provision in legislation for what is to happen if things go wrong.
Generally this is done by way of directions being given or by enabling the Scottish Ministers
to step in. It is not considered that a Ministerial power of direction in relation to the SCS
would be appropriate since that would not sit well with the operational independence
envisaged. In relation to the second option, this generally comes in two forms. The first is
where the legislation provides that the functions remain with Scottish Ministers but are
carried out on their behalf (for example Health Boards). This is not appropriate here as we
are creating a body corporate independent of Scottish Ministers. The second is what is
referred to as the "default power" which is found in section 66 of the Bill. In the present case
it is considered that the availability of an immediate default power is appropriate as the SCS
plays a crucial role in the administration of justice in Scotland.
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It is hoped that the SCS's actions or failures would never be such as to pose a significant
risk to the efficient and effective running of the Scottish Courts and that this power would
never have to be used.

There are not many examples of this, the position of the SCS under the Bill being unusual
and of considerable constitutional significance. However, an example on a smaller scale is
in the Sheriff Courts (Scotland) Act 1971 which contains a power for Scottish Ministers to
exercise any function of a sheriff principal where they consider that the sheriff principal's
actions or failure to act is prejudicial to the efficient disposal business. The Bill would
transfer this power to the Lord President.

I hope this provides you with the information you require.

KENNY MACASKILL
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