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I am writing in relation to the Justice Committee's Stage 1 Report on the Judiciary and
Courts (Scotland) Bill. The Committee has indicated that it is content to recommend to
Parliament that the general principles of the Bill be agreed. However, in doing so it drew
attention to its concern about the administrative and organisational responsibilities to be
placed on this and any future Lord President and its reservations about moving direct
authority for the Scottish Court Service away from Scottish Ministers.

While I recognise the Committee's concerns, I believe that the commitment of judicial time to
administrative activities will be manageable. The Bill confers a range of powers and
responsibilities on the Lord President with the capacity (and expectation) that he will
delegate functions as appropriate to other members of the judiciary. While these are new
statutory duties, in practice the Lord President and his judicial colleagues already have a
substantial engagement in a range of these issues. The policy intention is that the Lord
President (and members of the judiciary to whom he delegates responsibilities) will receive
administrative support from the Scottish Court Service (including the Lord President's Private
Office) in carrying out his functions.

There is already significant judicial engagement in the strategic management of the Scottish
Court Service; a Senator of the College of Justice and a Sheriff Principal were appointed to
the advisory Strategic Board in March 2007, and they were joined in March this year by a
Sheriff and a Justice of the Peace. The Strategic Board as currently run requires a
commitment of 4 or 5 days a year from its judicial members. The Lord President is not
currently a member of the SCS Strategic Board but he does already have an engagement in
SCS strategic management issues through meetings every 2 months or so with the Chief
Executive of the SCS.
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In recognition of the Committee's concerns, however, I have asked for an independent
review of the likely commitment of judicial time to administrative activities arising from the Bill
to be undertaken, and I have asked this review to be undertaken urgently with a view to
reporting before Stage 2. I have asked Douglas Osler, whose Agency Review of the
Scottish Court Service is well known to the Committee, to undertake a review with a remit to
reach an independent view on the extent to which new functions proposed for the judiciary in
the Judiciary and Courts (Scotland) Bill will require the commitment of additional judicial time
to administrative tasks, and to quantify that commitment of additional judicial time. I expect
to receive his report in time to inform Stage 2 consideration of the Bill in June.

I have to say that I regard the creation of a judicially-chaired Scottish Court Service as an
integral part of the Bill's commitment to judicial independence and as integral to the Lord
President's role as Head of the Scottish Judiciary. In responding to the consultation paper
on 'Strengthening Judicial Independence in a Modern Scotland' the Lord President and his
judicial colleagues argued persuasively that judicially-led governance of the SCS was a
necessary part of the Lord President being able to discharge his new responsibilities, and
that in particular it would be difficult for him to be responsible for the efficient disposal of
business in the Scottish courts without having a key role in the governance of the
administrative services on which that depended. I believe strongly that judicial
independence is best protected by judicially-led governance of the courts' administration,
and that it is a constitutional anomaly that Ministers are responsible for the services on which
the judiciary depend for the administration of justice. While the current arrangements have
operated reasonably successfully, they are certainly open to potential conflict and abuse if
there were a future disagreement between Ministers and the judiciary about how the courts
should be run since, at the moment, Ministers can tell the SCS how to resource and
configure the courts. I do not think that is right, and neither do I think it would be consistent
with judicial independence if the Lord President had to rely on the discretion of the Scottish
Ministers, instead of relying on a separate SCS, for the administrative support he will need to
help him carry out his new roles in relation to leadership of the judiciary, e.g. in relation
judicial welfare or the investigation of complaints of misconduct against the judiciary.

The Government welcomes the thorough scrutiny which the Committee has given the Bill
and which is reflected in your Stage 1 Report. I note that there was not unanimous support
within the Committee for a Judicial Complaints Reviewer and that the Committee agreed this
by a majority vote. The attached annex comprises the Government's detailed response to
the other substantive issues raised. As the Bill continues its progress through Parliament, I
hope that we can continue to work constructively together to achieve the aims which the
Committee and the Government broadly share. By this means we can help improve the
justice system to the benefit of all of Scotland's people.

-.

KENNY MACASKILL
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ANNEX A

JUDICIARY AND COURTS (SCOTLAND) BILL

RESPONSE TO JUSTICE COMMITTEE STAGE 1 REPORT

Section 1: Guarantee of continued judicial independence
Paras 16 - 40

The Committee has asked the Government to reflect on whether this section is too narrowly
drawn; to refer the question of whether any amendment to the Ministerial Code is required to
the relevant authorities and to consider the suggestion that members of the Scottish
Parliament be included amongst those who are specifically required to uphold the
independence of the judiciary.

Section 1 of the Bill provides a guarantee of continued judicial independence and at
subsection 1(2)(a) places a specific duty on the First Minister, the Lord Advocate and the
Scottish Ministers not to seek to influence judicial decisions through any special access they
may have to the judiciary. I have reflected on the evidence provided to the Justice
Committee during stage 1 consideration of the Bill and have concluded that this specific duty
is perhaps too narrowly drawn and will be bringing forward an amendment at stage 2 to
address the issues raised.

The issue has been drawn to the attention of those responsible for drawing up the Ministerial
Code.

As a matter of practice, members of the Scottish Parliament are generally careful to respect
the independence of the judiciary. However, I consider the question of whether this Bill
should require that members of the Scottish Parliament be specifically required to uphold the
independence of the judiciary is a matter for the Parliament itself and not the Government.
Should the Parliament conclude that this should be included as an amendment at stage 2
the Government would not raise any objections.

Section 2(5): Definition of Scottish Courts
Paras 56 -61

The Committee recommends that the Scottish Land Court now be included in the list of
Scottish courts in Part 2 of the Bill

As I have already said to the Committee, I intend that in due course the Scottish Land Court
should be brought within the administrative remit of the Scottish Court Service. I intend to do
so, however, in a planned way which may not take place on the same day as the creation of
the statutory SCS. The SCS is still carrying out a phased programme of the unification of the
administration of the sheriff and Justice of the Peace Courts, and will also have to put in
hand substantial work to implement this Bill in relation to the transition to the new statutory
SCS and the establishment of administrative support to the Lord President across the range
of his new functions. Integration of the administration of the Scottish Land Court may
therefore happen a little later, and that will be the appropriate point at which to make an
order listing it at section 2(5) of the Bill. Such an order will be subject to the negative
resolution procedure, and I do not believe it need take up significant Parliamentary time
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Section 2(2)(d): Judicial training
Paras 62 -66

The Committee agrees that confidence in the judiciary would be enhanced by making such
training mandatory and so recommends.

Effective judicial training is a key element of the arrangements that need to be in place for
the judiciary. The right of the judiciary to have responsibility for the delivery and content of
training is widely considered to be an important component of judicial independence. There
will always be issues where people see specialist judicial training as the answer to particular
problems. However, the Government considers it important that the Lord President be free
from legislative constraints to devise a training regime that take account of the interests of all
litigants and I am pleased to note that the Committee agrees that the Lord President should
have responsibility for making and maintaining arrangements for the ongoing training of
judicial office holders. I note that the Committee recommends that this training should be
mandatory. It will be a matter for the Lord President to determine whether judicial training
should be compulsory and, if so, what topics should be covered by judges.

Section 8: Interpretation of Chapter 2
Paras 67 -69

The Committee asks that the definition of "incapacity" be given further consideration

Sections 4 -6 of the Bill make various provisions to enable the offices of the two most senior
judges (the Lord President and the Lord Justice Clerk) to be carried out when either, or both,
is incapacitated by reason of ill-health or suspended or when the office is vacant. The
objective is ensure that there is no disruption to the operation of the courts and in those
areas of public administration in which the senior judges have responsibilities, owing to the
absence of those judges for those reasons.

The Committee noted the view from the Law Society of Scotland that "incapacity" is too
narrowly defined as it is restricted to ill-health and asks the Government to give the definition
further consideration. No suggestion has been offered about any circumstances other than
ill-health in which incapacity might arise that would prompt these provisions being invoked.

Careful thought was given, both for the purposes of the emergency legislation and the
provisions that appear in this Bill, to the definition of the word "incapacitated". We need to
guard against any suggestion that incapacity could be interpreted as a question of fitness for
office, there are other provisions for dealing with these circumstances. And we need to
ensure that we guard against situations involving the Lord President or the Lord Justice
Clerk simply being out of the country on holiday in a remote place, but nonetheless
uncontactable for a short time. We would not want these provision to be used in such
situations. We concluded that the proper course was retain the definition that limits the
statute to its dealing with a situation where the office holder was, reasons of ill health, unable
to exercise his functions. In the absence of any specific situation where incapacity might
properly be invoked other than in circumstances of prolonged ill-health I see no reason to
change the definition at this stage.

St Andrew's House, Regent Road, Edinburgh EH13DeI
www.scotland.gov.uk

INVESTOR IN PEOPLE

http://www.scotland.gov.uk


Section 10: Judicial offices within the Board's remit
Paras 73 -84

The Committee requests that the Scottish Government consider whether someone who has
served as a judge in the European Courts should be similarly exempt and investigate
whether there is any way that the appointment of temporary judges can be accelerated

This section brings the office of temporary judge into the remit of the Judicial Appointments
Board for Scotland except where an individual holds or has held the office of Chairman of the
Scottish Land Court, sheriff principal or sheriff. I am pleased that the Committee supports
this position and have reflected further on the evidence brought before the Committee that
this exemption should be extended. I will be bringing forward an amendment at stage 2 to
address the point made.

Having a situation where a distinction can properly be made in the case of those who have
already been appointed to judicial office offers flexibility to act swiftly when necessary, by
appointing a member of the shrieval bench at short notice. Those seeking appointment as a
temporary judge who do not, or have not, held a specified judicial office will be required to go
through the Board. However, competition would not be to single judicial posts but rather to
become part of a pool of temporary judges to be called upon to meet planned commitments.

Schedule: The Judicial Appointments Board for Scotland
Paras 85 - 91

The Committee asks the Scottish Government to respond to the concerns expressed by the
Public Appointments Commissioner and to consider the various opinions expressed on how
appointments to the Board are made

I should point out first of all that the provisions for the appointment of Board members
contained in Schedule 1 of the Bill are designed to address both appointments being made
by the Lord President Uudicial members) and Scottish Ministers (legal and lay members).
The Commissioner for Public Appointment's role is to regulate, monitor, report and advise on
the way in which Ministers make appointments to the boards of public bodies. In practice
this remit includes all Advisory NDPBs in Scotland. Judicial appointments to the Board will
fall outwith that remit, only appointments made by Scottish Ministers will come within the
remit of Public Appointments Commissioner. It is against that background that the Bill
provisions have been drafted.

The Commissioner made comment about a number of aspects of the Bill and I will address
each of these in turn.
I
Schedule 1 paraqraph 6(2) and 6(3) - I consider that imposing an overarching limit of 8
years for appointment to this Board, while more restrictive than the appointment process
applied to other public bodies, is appropriate for this body. I consider that a body
responsible for recommending persons for appointment to judicial office should be refreshed
on a regular basis and imposing an upper limits of 8 years service achieves that aim.
Paragraph 18 brings the Judicial Appointment Board within the OCPAS remit. As far as re-
appointment of legal and lay members are concerned Scottish Ministers would therefore be
bound by the OCPAS code within that upper limit. Paragraph 129 of the Explanatory Notes
that accompany the Bill explores the relationship of this paragraph with the OCPAS code in
place at April 2006.
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Schedule 1 paraQraphs6. 11 and 12 - as the Commissioner points out, the OCPAS code
makes provision for extension of appointment and temporary appointments. It is not
considered necessary to make specific mention of consulting the Commissioner when
extending an appointment (paragraph 6) or making a temporary appointment (paragraphs 11
and 12) because paragraph 18 makes it clear that the OCPAS Code will apply to legal and
lay appointments to the Board. The Scottish Ministers would therefore be bound by any
relevant provisions in the Code. Where the Bill is more prescriptive than the Code (e.g. the
six month extension limit in paragraph 16(5), the requirement to consult the Chairing
Member on the appointment of a Chairing Member under paragraph 11(5» then the
provision in the Bill would be applied. Paragraph 12 responds to a request by the Board for
situations where a serious conflict of interest arises. The provisions cater for a situation
where a member of the Board has a conflict of interest such that it would prevent him or her
from taking part in a particular appointment process. It provides that a substitute member
does not entirely replace the member who has a conflict of interest but will take that
member's place in consideration of the particular appointment round.

Schedule 1 - paraQraphs 18 - I note that the Commissioner is content that this paragraph
makes it clear that a civil servant will not be included in the selection panel.

Finally, I have considered the views expressed on how appointments to the Board are made
and have concluded that it is important that the appointment of legal and lay members, made
by Scottish Ministers should be subject of an open, transparent and fair process. An open
competition, publicly advertised offers the best opportunity for all who consider themselves to
be suitable to put their names forward for consideration.

Schedule 1: The Judicial Appointments Board for Scotland
Paras 105 -108

The Committee requests that the Scottish Government give further consideration to the
grounds for removal of members of the Board

I consider that the grounds for removal of a member of the Judicial Appointments Board as
defined in schedule 1 of the Bill are proportionate and appropriate.

Paragraph 8 sets out the procedures for removing a member and the circumstances in which
a member may be removed. These include failure to discharge without reasonable excuse
the functions of a member for a continuous period of six months; conviction of any offence,
insolvency and otherwise being unfit to be a member or unable for any reason to discharge
the functions of a member. Before moving to remove a member the Lord President (for
judicial members) must consult Scottish Ministers and the Chairing Member of the Board.
Similarly Scottish Ministers must consult the Lord President and the Chairing member before
moving to remove a legal or lay member.

In the event that one of the grounds is satisfied, removal is not mandatory. The Lord
President and Scottish Ministers are left with some discretion in the matter. For example, as
the Explanatory Notes that accompany the Bill make clear, if a Board member was convicted
of a minor offence that did not give rise to doubt about their fitness to continue in office, the
Lord President or the Scottish Ministers may consider that they need not be removed.
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Section 14: Encouragement of diversity
Paras 109 - 120

The Committee calls on the Scottish Government to ensure that a holistic approach is taken
to consideration of issues of diversity in relation to judicial appointments. Such a holistic
approach would include consideration of access to education and training, working patterns
and other employment issues.

For the judiciary to have the confidence of its citizens, it is essential that it fairly represent all
the sections of society that are in a position to provide candidates of the requisite ability.
The system of selection must encourage candidates to come forward.

Section 12 of the Bill makes it clear that selection must be solely on merit. Subsection (3)
requires that a candidate can only be selected if he or she is of good character. This is a
test that all candidates must meet after which merit is the sole criterion. Section 14 places a
specific duty on the Board to encourage diversity but makes it clear that merit remains the
sole criterion for selection.

The aim is to encourage a broad a range of applicants to come forward to ensure the widest
possible choice of candidates for selection and to promote diversity. Selection will be
through fair and open processes that are based solely on merit.

Encouraging diversity must take place at all levels of the system. The Board will not be able
to change the profile of the judiciary on its own, but it has a role to play, for example by
ensuring that the processes and procedures for selection for appointment do not have an
adverse effect. Others in the system also have a role to play in ensuring equality of
opportunity and the encouragement of diversity and the Government will play its part in
ensuring that a holistic approach is taken.

Section 15: Guidance
Paras 141 - 143

The Committee welcomes the suggestion that any proposed guidance from either the
Scottish Ministers or the Lord President should be scrutinised by the Justice Committee, and
so recommends

Section 15 of the Bill provides that both the Scottish Ministers and the Lord President may
issue guidance to the Board as to the procedures to be followed in carrying out its functions.
The Board must have regard to this guidance. Before issuing guidance the Scottish
Ministers must consult the Lord President and the Board and before the Lord President
issues guidance he must consult the Board and obtain the agreement of Scottish Ministers.
Any guidance issued must be published and a copy laid before the Scottish Parliament

The Committee has indicated that it is seeking a more active role in the consideration of this
guidance in draft form and I am happy to bring forward a Government amendment to that
effect at stage 2.
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Schedule 1: The Judicial Appointment Board for Scotland
Paras 144-147

The Committee asks the Scottish Government to re-consider whether the Board should be
subject to the Freedom of Information (Scotland) Act 2002

The Freedom of Information (Scotland) Act 2002 ('the Act') provides a public right of access
to information held by Scottish public authorities and some other organisations. Once
established on a statutory basis, the Board will be a public body classified as an Advisory
NOPB. As a public authority in Scotland I consider it appropriate for the Board to be subject
to the 2002 Act. However, it should be noted that confidential information that is prohibited
from disclosure under section 16 of the Bill would be exempt from disclosure by virtue of
section 26(a) of the 2002 Act. .

Section 66: Default power
Paras 224 - 228

The Committee requests that the Scottish Government reviews the comments made by the
Subordinate Legislation Committee and reverts to this Committee on all the issues raised

The Justice Committee is content that this default power for Ministers to take over the
functions of the SCS should be included in the Bill. The comments by the Subordinate
Legislation Committee, and the Government's response, are as follows.

The Subordinate Legislation Committee was concerned that a power for the Scottish
Government to take over the SCS's functions indefinitely is not compatible with the Bill's
purpose of establishing the SCS as a body corporate operationally independent of Scottish
Ministers. The Subordinate Legislation Committee asked the Justice Committee to press the
Government to consider amending this power to place the Scottish Ministers under a duty to
revoke an order made under section 66(2) as soon as they are satisfied that SCS can
perform its functions and consider time limiting such orders. The Subordinate Legislation
Committee also raised the issue of what would happen if the SCS's failings were so
fundamental that it would not be appropriate for Ministers to return the functions to the SCS,
asking the Government to explain whether the Scottish Ministers would be likely to retain
SCS's functions on a permanent basis or whether the transfer of these functions to another
statutory body independent of the Scottish Government would be more likely.

As a matter of policy, the Scottish Government are confident that remedial action carried out
during a period when Ministers had assumed the functions of the SCS would enable a
speedy return of these functions to the SCS. The default power is, however, conceived as a
means of addressing a 'worst case scenario' where the SCS is failing so badly that the
administration of justice is put at risk. It is conceivable that a 'worst case' would include such
a degree of failure by the SCS, or have exposed such a systemic inability of a body
constituted in the way proposed in the Bill to provide for effective courts administration, that it
would be irresponsible for Ministers to consider any early return of functions to the SCS. For
that reason, we believe it would be preferable for the legislation to provide for an indefinite
period during which Ministers might retain these functions. In the event of such a serious
failure that return of functions to SCS as constituted by the Bill was not a responsible option,
the proper course of action for Ministers would be to consider whether there are changes to
the constitution of the SCS which may enable it to be reconfigured to operate effectively, e.g.
by altering its membership under paragraph 2(6) of schedule 3 to the Bill, or whether to
legislate to create a statutory successor to the SCS. Transfer of functions to an existing
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public body appears unlikely since there is no obvious body which is not in itself a possible
party in court action. While we do not propose a 'sunset' clause, we believe that Parliament
would be robust in criticising any unjustified retention by Ministers of the SCS's functions,
and that Ministers would be under political and moral pressure to bring forward
arrangements for the transfer of these functions back to an independent entity.

The Subordinate Legislation Committee questioned the procedure for any order revoking an
order under the default power which transferred the functions from SCS to Scottish
Ministers. We intend that any such order should be subject to the negative resolution
procedure, which we believe is appropriate since returning the functions to SCS is a
reversion to Parliament's original intention. We will put forward an amendment to this effect
at Stage 2.

The Subordinate Legislation Committee also considered that any action taken by Ministers
during a period of use of the default power should remain valid, even if the order for the use
of the default power lapsed after a brief period because Parliament chose not to affirm it.
We will put this beyond doubt by putting forward an amendment to this effect at Stage 2.
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