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Justice Committee 
 

Domestic Abuse (Scotland) Bill 
 

Written submission from the Law Society of Scotland 
 
INTRODUCTION 
 
The Criminal Law committee and the Family Law committees (“the committees”) of 
the Law Society of Scotland welcome the opportunity to comment on the Domestic 
Abuse (Scotland) Bill as introduced in the Scottish Parliament by Rhoda Grant MSP 
on 27 May 2010 and have the following observations to make. 
 
GENERAL COMMENTS 
 
The committees would recommend that full consideration is given to weighing up the 
advantages and disadvantages of creating new orders to deal with domestic 
situations.  While the policy intentions of the bill are clear, nonetheless the 
committees wonder whether existing measures could be improved, rather than 
added to.   
 
Furthermore, the committees are aware that proposals for legislation to deal with 
forced marriage are also under consideration.  Should this give rise to the creation of 
another type of order to deal specifically with this issue, there is a risk that rather 
than help those which the proposals purport to help, such new provisions could 
instead create added complexity. 
 
SPECIFIC COMMENTS 
 
Section 1 – Course of Conduct 
 
This section would remove the requirement to establish a course of conduct in 
respect of domestic abuse (as defined by section 4 of the bill) before a non-
harassment order can be granted by a civil court.  In other words, evidence of only 
one incident of harassing behaviour would be required. 
 
In the committees’ view, this seems a sensible proposal.  If one incident is enough 
for interdict, it seems appropriate that harassment – which may be equally 
distressing – is treated similarly.  Although there is a substantial overlap between 
harassment and conduct that can be interdicted, some conduct amounts to 
harassment but cannot be interdicted.  
 
Section 2 – Legal Aid 
 
This section would in effect make legal aid free to all for an application to a civil court 
for an interdict with a power of arrest, or a non-harassment order, where domestic 
abuse is involved.  This will allow all victims of domestic abuse, regardless of 
economic background, to access the protection afforded by these orders. 
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Again, while the policy intentions of this proposal are clear, it is difficult to envisage 
how the legal aid system, which is already under immense pressure, would cope 
with this.  Even if there were funds available to implement this change, the 
committees are of the view that if automatic free legal aid in a civil case were 
available to one party, it would need to be equally available to the other party to 
avoid challenges under human rights legislation. 
 
While it might on the face of it seem an unfair discrepancy that perpetrators of 
domestic abuse are much more likely to get legal aid than their victims, this is 
because if the perpetrator is likely to be entitled to criminal legal aid if prosecuted.  
However, the perpetrator is no more likely than the alleged victim to get civil legal 
aid. 
 
Section 3 – Breach of order 
 
This section would make it a criminal offence to breach an interdict with a power of 
arrest.  Again, the committees would question whether there is a need to introduce 
such a proposal when there are existing measures to deal with contempt of court.  
Furthermore, the committees are of the view that the proposed penalties seem 
unduly strict.    
 
The committees would request clarification on what standard of proof criminal liability 
would be imposed in such cases.  In the committees’ view, any criminal liability 
without the criminal standard of proof together with corroboration, cannot be 
accepted – no matter how superficially sympathetic a pursuer's cause may be. 
 
Section 4 
 
This section provides a definition of “domestic abuse” and those who are involved in 
it.   In respect of the use of the phrase “an established relationship of any length”, the 
committees are of the view that this could prove difficult for the courts to interpret, as 
“length” is a key component of being “established”.  If length is to be disregarded, 
then it is difficult to see what the intended criteria for a relationship may be.  This is 
particularly worrying when the nature of the relationship may be broad enough to 
encompass flatmates, co-owners of dwelling houses or even business partners.  If 
the Bill is to proceed then the relationships addressed should be more precisely 
defined. 
 
In addition, the committees are of the view that the list of relatives in subsection 
(1)(b) appears to be too narrow, as many acts of domestic child abuse are carried 
out by a step-parent or cohabitant.   
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