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Justice Committee 
 

Domestic Abuse (Scotland) Bill 
 

Written submission from the Scottish Legal Aid Board 
 

SUMMARY 
 

 The Bill‟s goals are laudable, but the Scottish Legal Aid Board has concerns 
about the potentially significant costs arising from the interaction of the Bill‟s 
three main provisions.  

 It is unclear from the Bill as drafted whether the provisions relating to the legal 
aid means test are intended to apply to any action including craves for 
protective orders, or only to standalone actions. 

 If they apply to any action containing a protective order crave, their interaction 
of the multi-crave nature of many actions, the application of the legal aid 
merits test and the operation of the special urgency provisions could create a 
very complex, uncertain, costly and administratively burdensome process. 

 If they apply only to standalone actions, we would expect to see a growth in 
such actions as they run in parallel with wider actions for divorce, residence 
or financial provision. This would increase costs to both the legal aid fund and 
the courts. 

 Additional costs can also be expected to flow from an increase in applications 
for legal aid to defend both civil and criminal actions arising from the Bill‟s 
provisions. 

 There has been a very significant increase in the volume of applications for 
civil legal aid over the last two years, and more solicitors are providing the 
service than previously. 

 However, removing the means test offers no guarantee that access to 
protective orders will further improve significantly. 

 Other measures, such as the funding of dedicated services, may be more 
successful in achieving the Bill‟s goals. 

 
INTRODUCTION 
 
The Scottish Legal Aid Board (“the Board”) welcomes the opportunity to provide 
written evidence to the above Committee on the Domestic Abuse (Scotland) Bill.  
The Board provided written responses to the consultation on the proposed Bill in 
February 2010.   
 
1. General – Section 2 of the Bill 
 
Section 2 of the Bill amends sections 15 and 17 of the Legal Aid (Scotland) Act 
1986.  The proposed amendments: 
 

 remove the need for the applicant to be financially eligible for civil legal 
aid in terms of their disposable income; 

 remove the need for an applicant to be financially eligible for civil legal aid 
in terms of their disposable capital; and 
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 remove the need for contributions to be paid towards any grant of civil 
legal aid that may otherwise have been payable from disposable income 
and disposable capital. 

 
2. Background to Civil Legal Assistance 
 
Civil legal assistance helps people to get legal advice and representation.  
“Representation” means getting a solicitor to put a case in court.  Civil legal 
assistance includes advice and assistance and civil legal aid. 
 
Advice and assistance helps to pay for advice from a solicitor on any matter of Scots 
law, usually without going to court.  Civil legal aid provides funding for a solicitor to 
put a case in court.  It covers preparation work as well as any hearings in court and 
can provide funding for counsel, experts and other items of expenditure that may 
arise in a civil court case.   
 
The Bill deals with changes to the provisions applying to civil legal aid only and not 
advice and assistance.  It should however be noted that it is not only in respect of 
applications for civil legal aid that a contribution may be requested.  A contribution 
towards a grant of advice and assistance may be payable to the solicitor who is 
acting.  It is the solicitor who assesses eligibility for advice and assistance and 
decides whether the client is financially eligible and whether the matter involves a 
question of Scots law.   
 
In assessing financial eligibility there is a  sliding scale of contributions from income 
that may be payable depending on the level of disposable income an individual has.  
The contribution in such situations is collected by the solicitor and is not paid to the 
Board.  Whether a solicitor collects the contribution or not is their own decision.  
Solicitors may ask for one payment of the contribution or they may ask for payment 
to be made in instalments.  Where solicitors decide to forego payment of the 
contribution and then submit a claim for payment of fees and outlays from the Legal 
Aid Fund we will deduct any contribution that was payable from the solicitors 
account regardless of whether or not it is actually collected.   
 
The Board decides whether someone should be granted civil legal aid.  The tests 
applicable to civil legal aid are: 
 

 an individual must qualify financially both in terms of their disposable 
income and disposable capital; 

 they must have a probable cause or, simply put, a legal basis for their 
case; and 

 it must be reasonable in all the circumstances of the case that they should 
receive civil legal aid. 

 
The Board calculates any level of contribution that may be payable by an assisted 
person towards the cost of their court case based on that individual‟s level of 
disposable income and disposable capital.  Disposable income and disposable 
capital limits are updated annually.  Any contributions due are paid to the Board.  If 
an assisted person has to pay a contribution from their income it can be paid in 
instalments over a period of between 20 to 48 months depending on the level of the 
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contribution being sought (the policy memorandum to the Bill suggests that all 
contributions are payable in 20 monthly instalments).  If an assisted person thinks 
that they will have difficulty paying over that period the Board can allow them to pay 
over a longer period.  If the contribution is based on an applicant‟s capital this will 
normally be paid in one lump sum. 
 
People begin paying contributions when they are granted civil legal aid.  
Contributions do not have to be paid in full before advice or representation can be 
provided.   
 
If a solicitor can calculate the likely cost of the case and give the Board this 
information then this may save the applicant money as the Board can initially look at 
any contribution due to be paid and compare that with the amount the solicitor 
estimates the case will cost.  This could be a factor in cases involving non 
harassment orders and interdicts with a power of arrest as the estimated case costs 
could be less than any contribution that may be due if an individual has a higher 
disposable income.   
 
If an estimate is given then it may avoid the problem of people paying higher 
monthly contribution instalments than may be necessary for the costs of their case.  
This is important as, in certain situations, applicants may decide not to proceed with 
the legal aid that is available to them if they feel the monthly contribution instalment 
is unaffordable.  Of those who are granted civil legal aid 75% do not have to make 
any contribution towards the grant of legal aid either from their disposable income or 
their disposable capital.   
 
In April 2009 changes were brought into place to broaden access to civil legal aid by 
increasing the disposable income limit to £25,000.  It is estimated that this has 
increased the availability of civil legal aid to about 75% of the population.   
 
3. Potential impact of the Bill on Legal Aid Applications 
 
The potential impact of the Bill should be considered alongside the increase in 
numbers of applications for civil legal aid being received. 
 
Receipt of civil legal aid applications increased by 24% in the year 2009/2010.  In 
2009/2010 22,000 applications for civil legal aid were received which is the highest 
number in a decade.  This was on top of a 12% increase in application numbers over 
the previous year.  Family cases increased by 27% or almost 3,000 applications in 
this period.  This is a substantial increase in the number of applicants seeking to 
access civil legal aid.   
 
 
The Bill seeks to remove the financial eligibility test for civil legal aid in cases 
involving domestic abuse in order to improve ease of access to the courts for those 
seeking protective orders.  The removal of the financial eligibility test leaves the legal 
merits tests of probable cause and reasonableness still needing to be met before an 
application for civil legal aid can be granted.  Refusals of applications for civil legal 
aid by those seeking protective orders are more likely to be based on the fact that 
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the legal merits tests are not met rather than because financial eligibility tests are not 
met. 
 
The Policy Memorandum to the Bill cites the finding of the evaluation of the 
Protection from Abuse (Scotland) Act that “the majority of women in the study were 
either required to make a substantial financial contribution or were refused legal aid”. 
The position in 2008/09 was that, of the 1371 financial assessments completed by 
the Board in cases containing at least one crave relating to a protective order, 97% 
were assessed as eligible, 77% with no contribution. Only 3% of applicants (43 
cases) were assessed as ineligible. In 2009/10, this percentage had fallen to 1% as 
a result of the extension of financial eligibility. A larger number of cases are refused 
because the merits test is not satisfied, regardless of the applicant‟s resources. 
 
Despite the small number of refusals on means grounds, it is possible that the 
removal of the financial eligibility test could lead to a substantially increased number 
of applications for civil legal aid. The financial memorandum draws a comparison 
with applications for legal aid for cases under the Adults with Incapacity (Scotland) 
Act, for which the means test was removed in 2006. We do not believe that this is a 
particularly good comparison, as the issues are very different: the AISA test was 
changed because of the practicalities of undertaking financial assessments of those 
covered by the Act‟s provisions. In any event, the increase in legal aid applications 
since the removal of the means test has been very much greater than the 10% 
suggested in the FM (the volume in 2009/10 being 523% higher than those prior to 
the removal of the means test).   
 
The removal of the financial eligibility test may result in those who would not 
previously have considered (or who had been advised against) applying for civil 
legal aid making an application for such funding. With no means test in place, such 
clients may seek assistance under legal aid. The removal of the means test would 
also interact with the first provision in the Bill, that to remove the requirement to 
demonstrate a course of conduct. Clearly, this is designed to make non harassment 
orders easier to obtain and so would be expected to lead to an increase in 
applications for such orders. We would in turn expect this to result in an increase in 
applications for legal aid. It is also possible that removal of the requirement will result 
in fewer refusals of legal aid on merits grounds. The interaction of the three factors 
(an increase in the availability of non-harassment orders, an increase in those 
eligible for legal aid and a reduction in merits refusals) could result in a very 
significant increase in applications for legal aid, with consequent expenditure 
implications.   
 
It is not clear whether the proposed removal of the financial eligibility test for 
applications involving protective orders is intended to apply to applications for 
actions seeking protective orders only or also to applications for civil legal aid where 
seeking a protective order is only part of any proposed court action.  It is common for 
legal aid cover to be sought to pursue some form of protective order in addition to 
other orders such as divorce, residence and contact.  If the removal of the financial 
eligibility test applies to actions seeking only a protective order then there will 
continue to be a considerable number of people who need to meet the financial 
eligibility tests before going to court as they will want the order as part of a range of 
orders.  If it is proposed that the financial eligibility test be removed for all 
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applications where a protective order is being sought, even if it is part of a larger 
action, then this has very significant cost implications for the Legal Aid Fund. Just 
over 60% of the grants we make for applications containing craves for protective 
orders have the order as the primary crave. The number of cases that would have 
no means test would therefore be considerably higher in this scenario. The Legal Aid 
Fund would also have to meet the full cost of not only the protective order but also 
the wider matters.  
 
The Bill itself refers to circumstances “where a person brings proceedings” relating 
to a protective order.  As indicated above protective orders such as those mentioned 
in the Bill are commonly sought alongside other remedies and in addition, in a small 
number of cases protective orders are sought as part of a defence to an action 
brought against a person by the alleged perpetrator of domestic abuse.  This may be 
the case where an estranged partner pursues an action for contact, with the defence 
to that action being accompanied by a counter claim for a protective order.  It is 
unclear whether it is anticipated that where a counter claim is sought for a protective 
order the financial eligibility test should be waived.   
 
For any given increase in the number of protective orders sought, the Board can 
estimate the likely cost to the legal aid fund.  However, the Bill team has not been 
able to provide an estimate for the number of additional cases each proposed 
measure is likely to facilitate.  The Board is in no better a position than the Bill team 
to estimate the impact of the proposed measures on the volume of cases and so we 
have also had considerable difficulty in estimating their likely costs. 
 
In 2009/10, we received 1322 applications for legal aid with a primary category 
relating to a protective order.  Of these, 834 have been granted, not all relate to 
domestic abuse situations.  The table below shows a breakdown of these grants.  
 
Table 1 

  Domestic Non-domestic Total 

Defender 76 64 140 

Other 3 1 4 

Pursuer 494 196 690 

Total 573 261 834 

 
The table shows that 494 grants (59%) were made to pursuers seeking domestic 
protective orders. 
 
However, as noted above, it remains unclear whether it is intended that the proposed 
removal of financial criteria would apply only to standalone cases involving domestic 
protective orders or also to cases where protective orders such as those mentioned 
in the Bill are commonly sought alongside other remedies such as divorce, 
residence, contact or financial provision on separation.  
 
Where cases involving other matters are taken into account, the number of relevant 
applications rises from 1322 to 2010, of which 1351 have been granted.  The table 
below shows a breakdown of these grants. 
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Table 2 

  Domestic Non-domestic Total 

Defender 246 77 323 

Other 12 8 20 

Pursuer 802 206 1008 

Total 1060 291 1351 

 
The table shows that 802 grants were made to pursuers seeking domestic protective 
orders, compared to 494 for stand alone protective order applications (an increase of 
62%). Any applications containing a counterclaim for a protective order will be 
included in the figures for defenders. 
 
Should the means test be removed for any proceedings that include craves for 
protective orders, the cost could be considerable.  The average cost in 2009/10 for a 
case in the domestic protective order categories was £1329. By contrast, the 
average cost for a divorce case was £1557, contact was £3110, residence was 
£3126 and other family matrimonial actions came to £3177. These higher case costs 
would translate into greater expenditure should the means test be removed for the 
whole case, rather than just the protective order element.  
 
It is not clear from the Bill as currently drafted whether legal aid has to be granted on 
the merits for the means test to be disapplied. If not, and the means test is removed 
for the whole of the proceedings, the Bill might introduce a perverse incentive for 
protective orders to be sought alongside other remedies by applicants who would 
otherwise be assessed as ineligible or with a contribution to pay. We do not think 
there is a significant risk of wholly spurious applications being made simply to allow 
other meritorious craves to be pursued without a means test: the case would still 
have to be argued in court, with or without a grant of legal aid. Nevertheless, were 
the means test to be removed for the case as a whole, we may see the wider case 
progressing without a means test where the protective order crave is refused on the 
merits.  
 
If the means test were removed for the case a whole but only where legal aid was 
granted for the protective order on the merits, a means test would still have to apply 
in relation to other craves if the protective order crave was refused by the Board on 
the merits. This means that full financial information would still be required at the 
time of application, just in case the protective order were refused.  
 
A further potential complication is that significant work can be undertaken prior to the 
Board‟s consideration of the merits under what are known as the special urgency 
provisions. These provisions allow certain steps to be taken – including defending an 
action or raising actions for residence, contact or interdict – where the urgency of the 
matter is such that there is insufficient time for a full legal aid application to be 
prepared, submitted and considered by the Board. At present, a solicitor has to 
satisfy themselves that the applicant is likely to be financially eligible before 
undertaking such work. If the bill is passed and applies to the whole case, a solicitor 
undertaking urgent work in a case involving a protective order would not conduct any 
form of means assessment. An action could therefore be raised, or defended, 
without any consideration of either means or merits.  
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If the removal of the means test only applies where the Board grants legal aid on the 
merits, this means that where legal aid is subsequently refused on merit, a means 
test would still have to be applied by the Board, even though none was required 
when the urgent work began. If the applicant is found on subsequent full assessment 
of their resources to be either ineligible or eligible with a contribution, they would 
become liable for some or all of the costs of urgent work undertaken.  
 
The interaction of the bill‟s provisions, the multi-crave nature of many actions 
involving protective orders, the application of the merits test and the operation of the 
special urgency provisions could therefore create a very complex, uncertain and 
administratively burdensome - not to mention potentially very costly - process. 
 
If, however, the removal of the means test were to apply only to standalone 
proceedings for protective orders, we would expect to see a growth in such 
proceedings running in parallel with their associated wider actions. In other words, 
rather than running one case and submitting one legal aid application, applicants 
who might expect to have to pay a contribution (or be ineligible for legal aid) are 
likely to „detach‟ the protective order proceedings from the wider case to benefit from 
the removal of the means test for that part of the proceedings. 
 
While the cost would be restricted to the protective order proceedings (and not, for 
example, any associated divorce proceedings), additional costs are still likely to 
occur due to the block fee structure in place for civil legal aid (two sets of blocks for 
initiating the actions would be payable instead of one, for example).  There would 
also be increased costs of advice and assistance for the preparation of the separate 
legal aid applications, increased administrative costs for the Board and a significantly 
increased burden on the courts in dealing with parallel proceedings, even if these 
could at some stage be conjoined.  Increased court fees would also be payable from 
the legal aid fund to reflect the running of two cases instead of one. 
 
It also seems likely that the Bill will result in an increase in applications for protective 
orders with power of arrest.  Given that breach of such an order will become an 
offence, the consequences of breach will become considerably more serious.  It is 
therefore perhaps likely that the subjects of such interdicts will be more likely to seek 
to defend them and that, given the increased consequences of any breach, the 
Board may be more likely to grant such applications.  There may therefore be a 
disproportionate increase in both the number and cost of applications for civil legal 
aid to defend such orders. If the protective order proceedings become detached from 
wider proceedings, we will also expect to see parallel applications to defend, along 
with associated advice and assistance. 
 
The creation of a new indictable criminal office is also likely to result in an increase 
in applications for criminal legal aid. The number of such applications is likely to be 
considerably higher than the number of civil applications for breach of interdict at 
present as the onus is currently on the victim to pursue such an action through the 
civil courts, whereas the criminal justice system takes a proactive approach to the 
reporting and prosecution of domestic violence-related offences. 
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While considerable uncertainties remain as to how exactly the Bill‟s provisions would 
apply and what increase in take up might be expected, we would observe that the 
costs of implementation both to the legal aid fund and the courts are likely to be 
significantly higher than those set out in the financial memorandum accompanying 
the Bill.  
 
4. Available Supply of Solicitors 
 
Satisfying the legal merits tests and the financial eligibility test for protective orders 
does not give any guarantee that clients will be able to obtain the services of a 
solicitor and so gain access to justice.  Those seeking legal remedies need to find a 
solicitor who is prepared to deal with their case on a legal aid basis.  The removal of 
the financial eligibility test does not amount to an ability to find a solicitor prepared to 
act for an individual in such a situation.  Not all solicitors undertake such cases on a 
legally aided basis.  
  
The Policy Memorandum suggests that a decline in solicitors offering a legal aid 
service is a significant barrier to women seeking protective orders (paragraphs 43 to 
44). We would observe that the reality over the last two years has been very 
different to that suggested by the Law Society survey cited in the PM. As noted 
above, we have seen a significant increase in civil legal aid activity and an increase 
in the number of firms undertaking it.  
 
Nevertheless, it remains the case that the Scottish legal aid system provides no 
guarantee that every eligible person with a meritorious case will be able to find a 
solicitor willing to act for them. To the extent that solicitors are unwilling to undertake 
the work involved in any additional cases created by the Bill, the Bill will not achieve 
its aims. Experience of other areas of family work (particularly those involving 
financial provision on separation or divorce), is that even where a client is financially 
eligible for legal aid many solicitors will refuse to act on anything other than a private 
fee paying basis. It is possible that, with no means test to be applied, some solicitors 
will form a judgement about the resources available to an applicant and will offer to 
carry out the work privately where they deem the client able to afford to pay, legal 
aid eligibility notwithstanding. Again, to the extent that this happens, the Bill will have 
little effect on the current situation. 
 
The rationale underpinning the financial eligibility test for legal aid is that those who 
are able to pay for their legal representation should be expected to do so. The 
proposed removal of the financial eligibility test goes against this general principle on 
the basis that the presence of the test deters many more women from seeking 
protection than may need it. The Bill‟s aim of encouraging wider take up of protective 
orders is a laudable one. However, for the reasons set out above, the Board 
believes that other options may be more effective in promoting the access to justice 
the Bill seeks to deliver. 
 
For example, the Board is able to employ solicitors directly to provide civil legal 
assistance. The Civil Legal Assistance Office in Inverness was set up partly in 
response to proposals from Scottish Women‟s Aid as a means of ensuring better 
access to solicitors for women across the Highlands and Islands. The Office has 
good links with local women‟s aid groups and takes referrals on a wide range of 
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cases form local solicitors and other voluntary agencies. The volume of work related 
to protective orders is not as large as some other areas handled by the Office and 
the number of referrals from local women‟s aid groups is low, but the Office 
nevertheless makes a significant contribution by providing a means of accessing 
help where local solicitors are unable or unwilling to act.    
 
It may be that a model such as this could ensure a targeted response to the problem 
of access identified in the Policy Memorandum. It would also be possible, should 
Scottish Government funds be made available for that purpose, for the Board to 
either provide a grant to a voluntary organisation or enter into contracts with 
solicitors‟ firms to deliver a service similar to that provided by the CLAO, targeted on 
domestic abuse issues.  
 
The Board would be happy to provide further evidence, written or oral, on the Bill 
and its legal aid aspects. 
 
 
Colin Lancaster 
Director of Policy and Development 
10 September 2010 
 


