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Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill 
 

Letter from the Cabinet Secretary for Justice on disclosure issues 
 

 
Thank you for your letter of 8 October which seeks a response on a number of 
disclosure questions that arose during the Justice Committee’s discussion of 
Part 6 of the Bill.     
 
Q1 – A clearer explanation of the law and practice as they currently 
stand in relation to disclosure of evidence in Scotland, including 
information on the scope of the duty of disclosure, the mechanisms for 
ensuring that there is fair disclosure and procedures for withholding 
sensitive information. 
 
Scope of duty of disclosure 
 
Lord Coulsfield’s report on the Law and Practice of Disclosure in Criminal 
Proceedings in Scotland very fully explores the law and practice of disclosure 
in  Scotland, including the scope of the duty (and its historical development), 
the remedies and mechanisms for ensuring that the duty of disclosure is fairly 
carried out and procedures for withholding sensitive information. The Crown 
Office and Procurator Fiscal Service (COPFS) has also published extensive 
guidance to prosecutors on the extent of and application of their duties in 
practice in respect of disclosure.  
 
Disclosure by the Crown in criminal proceedings is presently carried out on a 
common law basis, the legal principles of which have been established in 
various cases over the years (and particularly since 1998 to the present day) 
which have examined issues of disclosure by the prosecutor to the defence.  
It is to be noted that the case law in this field is still evolving, as demonstrated 
by the recent case of HMA v Murtagh, discussed below.  
 
The basic principle which underpins disclosure of evidence by the prosecutor 
to the accused is fairness to the accused person, and in particular the ECHR 
Article 6 rights to a fair trial.  Under that Article the accused has the right to 
what is known as “equality of arms” with the Crown.  Under the common law, 
as laid down in the leading case of McLeod, the Crown have a duty to 
disclose to the accused not only the incriminatory information which the 
prosecutor intends to lead in evidence against him but also any information 
which would tend to exculpate the accused or which would be likely to be of 
material assistance in the preparation or presentation of his defence. 
 
The legal principles of the present disclosure system have been established 
through various cases over the past years which have focused on disclosure 
issues: 
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• HMA v McLeod (no2), 1998 SCCR 77 –established the principle that 
the Crown should provide the accused with the material evidence for or 
against him. 

 
• Sinclair v HMA 2005 SCCR 446 (Privy Council decision) – 

established that the statements of all witnesses that the Crown intends 
to lead at trial would likely to be of material assistance to the proper 
preparation and presentation of the defence and would therefore 
always be material information that must be disclosed to the defence. 

 
• Holland v HMA 2005 SCCR 417 (Privy Council decision) – 

established that criminal history records for witnesses that the Crown 
intends to lead at trial would likely to be of material assistance to the 
proper preparation and presentation of the defence and would 
therefore always be material information that must be disclosed to the 
defence. 

 
Since the publication of Lord Coulsfield Review in August 2007 there have 
been a number of other high profile cases which have sought to further clarify 
the law:- 
 

• McDonald v HMA 2008 SLT 993 (Privy Council decision) – 
confirmed the principle that the Crown need only disclose information 
that materially weakens the prosecution case or materially strengthens 
the defence case and that it was entirely appropriate for the Crown to 
make this assessment; established that the Crown cannot give an 
absolute guarantee that all material information had, or ought to have 
been, disclosed. 

 
• HMA v Murtagh [2009] U.K.P.C. 35 (Privy Council decision) – 

established that the Crown is only obliged to disclose the material parts 
of those criminal history records that it is obliged to disclose under 
Holland v HMA; confirmed that the appropriate formulation of the 
disclosure test is to disclose any information that materially weakens 
the prosecution case or materially strengthens the defence case. 

 
There have been developments, too, in the way in which information is 
disclosed. Information can be disclosed by any means, whether by providing 
copies of material to the defence or allowing the defence the opportunity to 
view the information. The discretion to determine the method of disclosure 
rests with the prosecutor.  
 
In the past, where copies of disclosable information were being provided, they 
would be posted to the defence solicitor.  As a data controller, however, the 
Crown must take such technical and organisational measures as are 
necessary to protect information against the risk of accidental loss or damage.  
Accordingly, in January 2009, COFPS implemented a new process whereby 
defence solicitors were required to attend at a local Procurator Fiscal Office to 
collect disclosure material.  As the solicitors also have to sign a receipt for the 
material, this process also ensures that the prosecutor has a clear audit trail 
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of disclosure in order to satisfy the court that it has fulfilled its disclosure 
obligations. 
 
COPFS is in the process of implementing a new process whereby information 
is disclosed to the defence electronically on an encrypted pen-drive which the 
defence agent can collect from a local PF Office. This process provides an 
additional level of protection and will reduce the amount of paper generated 
by cases.  COPFS is currently developing a secure website which will allow 
solicitors to electronically access their disclosure evidence remotely.  
 
Procedures for withholding sensitive information 
 
At present there is no set process by which the Crown or UK Government can 
seek to withhold material information in criminal proceedings in Scotland on 
grounds that its disclosure would prejudice an important public interest.  In 
some limited circumstances, the Crown or UK Government could raise this 
before the judge in the criminal proceedings and arguments could be 
presented to the Court on the appropriateness of withholding the information, 
as was the case in the recent appeal of Megrahi v HMA.  However, due to the 
absence of any ex parte process in the Scottish criminal legal system, there is 
no established mechanism by which the Crown can seek a ruling from the 
court on the non-disclosure of sensitive material information, particularly 
where the disclosure of the existence of the information could prejudice the 
public interest the Crown is seeking to protect.  If such a circumstance was to 
arise, the Crown would need to find a way in which to raise the issue with the 
judge outwith the presence of the accused or his legal representative.  
 
Mechanisms for ensuring that there has been fair disclosure 
 
If the prosecution fails to disclose material information there are well-
established remedies in law, which include ordering disclosure, allowing 
adjournment of the case and, where there has been a miscarriage of justice, 
appeals against conviction, which are intended to cover such cases where 
there has been a failure to disclose material information.  There is no change 
proposed in the Bill to any of the existing remedies for failure to disclose 
information. 
 
Also, the defence may petition the court to seek recovery of documents where 
they consider that the prosecutor holds material information which has not 
been disclosed. There is no change proposed to this mechanism in the Bill.  
 
Q2 – An explanation of why the current Scottish regime for disclosure of 
evidence is considered to be defective and how the proposals in the Bill 
are intended to address any problems with the current disclosure 
regime. 
 
There had been a series of high profile criminal cases in which it emerged that 
material which should have been disclosed had not been which led to the then 
Scottish Government to appoint Lord Coulsfield in November 2006 to conduct 
a review of the law and practice of Disclosure and to make recommendations 
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to ensure that the law and practise of Disclosure was certain and fit for 21st 
century justice. Lord Coulsfield’s review, published in August 2007, sets out in 
great detail and with clarity the problems which had been encountered with 
the current regime for disclosure in criminal proceedings; and what legal, 
practical and administrative steps ought to be taken forward to remedy the 
position.  
 
The provisions in the Bill are designed to implement the recommendations by 
Lord Coulsfield to address the problems he identified. There are 44 
recommendations altogether but only some of them require legislation. Others 
can be taken forward through a statutory code of practice and in guidance to 
prosecutors and investigators. The main thrust of the recommendations is to 
provide clarity around what disclosure means exactly, who carries the duty of 
disclosure and when. In creating such a new scheme it is necessary also to 
consider when disclosure is not appropriate.  We deal with this below. 
 
The aim of these provisions is not to reform the law but to place the existing 
law on a statutory footing and provide both the prosecutor and the defence 
with a greater degree of certainty.  Disclosure is presently carried out on a 
common law basis but it is clear from continuing development of the common 
law through the courts that allowing the law to develop in this fashion creates 
uncertainty. Disclosure, however, is an area where practitioners require 
certainty; prosecutors, in order that they can be confident that decisions taken 
in respect of disclosure are in compliance with the law and, equally, defence 
practitioners, in order to give advice to their clients.   This is achieved by 
legislation which provides that necessary certainty, clarity and consistency.  
 
Q3 – The Scottish Government’s views on the concerns that have been 
expressed about the complexity of the proposals set out in the Bill and 
what scope there is to simplify the provisions in the Bill (e.g. by dealing 
with more aspects in guidance rather than statute).  
 
The Scottish Government has listened carefully to the views expressed on 
complexity. Clearly, we did not set out to make this unduly complex, quite the 
opposite. That said, although the essential concept of the Crown’s duty of 
disclosure is simple, its practical application can be extremely complex and 
the draft provisions reflect this complexity. Attempts to set it out more simply 
often risk missing critical elements. Given the difficulties identified by Lord 
Coulsfield we want to avoid that and ensure that the legislation provides 
certainty, clarity and consistency to ensure justice for Scotland. 
 
That said, we are concerned at the views expressed that the provisions are 
too complex and we are happy to look again at the provisions to ensure that 
they are comprehensive and comprehensible.  
 
We are happy to look, also, at whether elements of the provisions could 
appropriately be dealt with in rules of Court or in the Code of Practice, 
particularly those which are more informative than regulatory or which seek to 
establish standard processes. We will do so with some caution, though. The 
duty to disclose is a critical duty and if we were to remove too many 
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provisions we would deprive Parliament of its role in scrutinising the 
proposals. 
 
Q4 – In relation to Applications to court: orders restricting disclosure at 
sections 102 to 106, the Scottish Government’s view on Lord 
Coulsfield’s comment that these provisions are overly complex.  
 
Lord Coulsfield recommended that the legislation should provide for a system 
of ‘Public Interest Immunity’ hearings.  Again, this is something which seems 
superficially simple but which is quite complex and the provisions reflect that. 
Several cases, however, including cases from the European Court of Human 
Rights in  Strasbourg have looked at the difficult issue of withholding 
information from the defence.  Each case offers its own principles, rules and 
tests that have to be satisfied to ensure legislation is compatible with human 
rights.   
 
The Bill provisions are designed to capture these important tests and to seek 
to find the correct emphasis on when are some rights more or less important 
than other rights.  Ensuring that the provisions reflect those different principles 
and tests adds to the complexity. Since what the provisions do is to establish 
processes through which that which the accused is entitled to have can be 
withheld from him we think it is vital that the provisions set out fully the tests 
and principles which apply. That adds to the complexity.  
 
Whilst much of the detail could have been left to a Government of the future to 
make Regulations or to the courts to establish their own rules covering 
aspects of this issue, this Government considered it correct and appropriate to 
give Parliament the opportunity to scrutinise these new important tests and to 
decide for itself that it was satisfied that the weight of ECHR compatibility was 
right.  
 
That said, we are aware of the concerns that have been raised in relation to 
the tests applied and we will consider whether any clarification is required.  
 
Q5 – Clarification of what (if any) role ‘special counsel’ currently play 
within the Scottish legal system and how they will, within the context of 
the Scottish Government’s proposals on disclosure, help to ensure that 
an accused person receives a fair trial.  
 
I am aware that this gave members some cause for concern and that it was 
explored in evidence with me before the Committee at Stage 1. 
 
At present the use of special counsel within the Scottish criminal legal system 
has been extremely restricted, primarily due to the absence of a set procedure 
for dealing with the non-disclosure of material information and the 
appointment of Special Counsel.  Special Counsel will help the accused to 
receive a fair trial because they will be present when the defence are not 
permitted to be, to ensure there is an adversarial element to the process, and 
offer counter arguments to those brought by the Prosecutor who is seeking to 
withhold information. 
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In addition the Special Counsel will be able to see the non disclosed 
information and make arguments to the Court about whether it is so important 
to the defence that, without it, he cannot receive a fair trial. 
 
Unlike in the case of Immigration Control orders, as considered in the English 
House of Lords case of Secretary of State for the Home Department v AF and 
others, the information that is withheld from the defence cannot be used by 
the court in reaching its determination or verdict. The fundamental differences 
between the circumstances of the AF case and the provisions of the Bill are 
that, in control order cases, the non-disclosed information is the incriminatory 
evidence used by the court in deciding whether to grant the order whereas, in 
our proposed scheme, it is only the exculpatory evidence which is not 
disclosed (and, even then, only where rigorous tests are met)  and, therefore, 
the court has to entirely disregard information which is the subject of a non-
disclosure order in reaching its verdict. As such, Special Counsel within the 
scheme proposed in Scotland for non-disclosure orders in criminal 
proceedings do provide an additional safeguard in ensuring that the accused’s 
rights are protected.   
 
I hope my response is helpful to members of the Committee in considering the 
disclosure provisions.  
 
 
Kenny MacAskill 
Cabinet Secretary for Justice 
October 2009 


