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Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill – Stage 3 
 

Letter from the Cabinet Secretary for Justice to the Convener 
 
Offence of threatening or abusive behaviour 
 
I am writing to you further to my letter of 19 May (copy attached for ease of 
reference) concerning the Government’s proposed approach to addressing 
the Committee’s concerns with amendment 378 to the Bill. 
 
As you will recall, our intention in lodging amendment 378 at Stage 2 was to 
address the uncertainty about the scope of the offence of breach of the peace 
created by the Harris v. HMA judgement, which concluded that some public 
element is essential for the offence of breach of the peace to be committed.  
While this judgement does not affect the majority of breach of the peace 
cases, which take place in a public place, we remain concerned that it will 
make it difficult for the criminal law to intervene in domestic disputes and other 
circumstances where the offence of breach of the peace has in the past been 
used to prosecute conduct where there is not necessarily a public element.   
 
As you may be aware, at the Annual Conference of the Association of 
Scottish Police Superintendents in May, the Association’s incoming President 
expressed concern that Harris v. HMA made it much more difficult to 
prosecute people who are abusive towards police officers. 
 
Amendment 378 therefore provided that it was an offence for a person to 
behave in such a way that a reasonable person would be caused fear, alarm 
or distress by the behaviour.  However, the Justice Committee and others 
were concerned that the amendment was too wide.  In particular, there was 
concern that it might inadvertently criminalise people simply for expressing 
opinions which a reasonable person might find distressing 
 
We have considered the Committee’s concerns about the potential breadth of 
the offence which was lodged at Stage 2 and we now intend to lodge a more 
narrowly framed offence which we consider criminalises the kinds of conduct 
occurring in private which would have been prosecuted as a breach of the 
peace prior to Harris v. HMA without the risk of inadvertently unduly interfering 
with a person’s right to freedom of expression 
 
The offence of ‘threatening or abusive behaviour’ provides that it shall be an 
offence for a person to behave in a threatening or abusive manner, such as to 
be likely to cause a reasonable person fear or alarm.  Unlike the offence 
provided for in the amendment lodged at Stage 2, conduct which would cause 
a reasonable person to feel distress, but not fear or alarm, would not be 
caught by this offence.  The amendment is also restricted to conduct which is 
‘threatening or abusive’ which will provide a further protection to ensure that it 
does not inadvertently criminalise a person who expresses views which a 
reasonable person may find distressing or even alarming.  
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The amendment also provides for that it shall be a defence for an accused to 
show that their conduct was, in the circumstances, reasonable.  This is the 
same as the defence provided for in subsection 5(c) of the stalking offence in 
section 31B of the Bill and provides an important additional safeguard. 
 
I hope this explanation of our thinking on this is helpful and reassures you and 
your committee that our amendment has taken account of the concerns you 
expressed at Stage 2.  I have attached the amendment to the letter for your 
information. 
 
 
Kenny MacAskill MSP 
Cabinet Secretary for Justice 
23 June 2010 
 
[Note by the clerk: The amendment has been numbered as 63.] 

 
 

After section 31A, insert— 

<Threatening or abusive behaviour 

Threatening or abusive behaviour 

(1) A person (“A”) commits an offence if— 

(a) A behaves in a threatening or abusive manner, 

(b) the behaviour would be likely to cause a reasonable person to suffer fear 

or alarm, and 

(c) A intends by the behaviour to cause fear or alarm or is reckless as to 

whether the behaviour would cause fear or alarm. 

(2) It is a defence for a person charged with an offence under subsection (1) to show 

that the behaviour was, in the particular circumstances, reasonable. 

(3) Subsection (1) applies to— 

(a) behaviour of any kind including, in particular, things said or otherwise 

communicated as well as things done, and 

(b) behaviour consisting of— 

(i) a single act, or 

(ii) a course of conduct. 

(4) A person guilty of an offence under subsection (1) is liable— 

(a) on conviction on indictment, to imprisonment for a term not exceeding 5 

years, or to a fine, or to both, or 

(b) on summary conviction, to imprisonment for a term not exceeding 12 

months, or to a fine not exceeding the statutory maximum, or to both.> 

 


