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Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill – Stage 3 
 

Letter from the Cabinet Secretary for Justice to the Convener 
 
I wrote to you on 8 April 2010 regarding the DNA and fingerprint provisions in 
the Criminal Justice and Licensing (Scotland) Bill and specifically the list of 
offences for inclusion in the order that will give practical effect to section 59 of 
the Bill on children’s hearings.  My letter set out the position with regard to 
consideration of the list of offences by the Forensic Data Working Group and 
noted that further thought needed to be given to three particular offences i.e. 
incest, assault and reckless conduct causing actual injury.   
 
I explained in my letter that I had asked the Forensic Data Working Group to 
give further consideration to the issues and report back to me.  The Group 
has now completed this work and on the basis of their recommendations, I 
have reached the following conclusions. 
 
Incest 
 
The offence of incest should be included in the list on the basis that the 
majority of children in such circumstances (i.e. siblings) are referred to a 
hearing for protection rather than on grounds of having committed an offence 
(so retention would not be triggered in such cases).  Decisions to refer a child 
on offence grounds in relation to incest are very rare and would have been 
carefully thought through.  The children who are referred to a hearing on 
grounds of committing the offence of incest are likely to pose more of a 
danger to society. I, therefore, consider that the retention of forensic data can 
be justified in such cases.  
 
Assault  
 
In order to distinguish between minor and serious assaults, we intend to refer 
to a scale used by the Crown Office and Procurator Fiscal Service which 
breaks down the offence of assault according to its severity.  The intention is 
that the following categories of assault would be included: assault to severe 
injury; assault to severe injury and permanent disfigurement; assault to severe 
injury and permanent impairment; assault to severe injury, permanent 
disfigurement and permanent impairment.  Retention would not be triggered in 
relation to assault or assault to injury.   
 
The intention is to bring an amendment at Stage 3 to give effect to this 
proposal. At present, the Bill currently only allows for the order making power 
in section 59 of the Bill to prescribe an offence listed in section 19A(6) of the 
Criminal Procedure (Scotland) Act 1995 in its entirety. It does not allow for any 
gradation.  Therefore, the amendment will allow a ―relevant violent offence‖, 
listed in section 19A(6) of the 1995 Act (such as assault), to be prescribed as 
a ―relevant offence‖ by reference to the level of seriousness, for the purpose 
of the children’s hearings forensic data provisions   This will meet the 
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commitment we gave at the time of the withdrawal of a related amendment by 
James Kelly MSP at Stage 2. 
 
Reckless conduct causing actual injury 
 
The offence of reckless conduct causing actual injury should not be included 
in the list of offences. There is no existing definition to categorise this offence 
according to severity.  The offence hinges on the reckless (rather than 
intended) conduct, the outcome of which may not be predictable.  Therefore, it 
could be argued that it is not an indicator of future offending behaviour or 
appropriate to apply to children who, unlike adults, do not necessarily have 
the capacity to predict the various unintended outcomes of their actions.  I do 
not believe that the retention of forensic data is justified in this instance.  
 
I hope that the Committee is able to support these proposals.   
 
The full list of offences that we intend to include in the order is attached.  The 
Forensic Data Working Group will consider this further – and the relevant 
categories of assault as provided for by the stage 3 amendment – as the 
order under section 18B(6) is developed.  Some offences that have been 
repealed by the Sexual Offences (Scotland) Act 2009 are included in the list 
because offences committed before the Act came into force will be 
prosecuted using the old offences. 
 
I will be happy to answer any questions Committee members may have at 
Stage 3. 
 
 
Kenny MacAskill MSP 
Cabinet Secretary for Justice 
22 June 2010 
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List of Offences - 35 Agreed for Inclusion 
LIST OF SEXUAL OFFENCES IN SECTION 19A(6) OF THE CRIMINAL PROCEDURE (SCOTLAND) ACT 1995 AS 
AMENDED BY THE SEXUAL OFFENCES (SCOTLAND) ACT 2009 
 
―relevant sexual offence‖ means any of the following offences— 

Common law offences Notes 

(c) abduction of a woman with intent to rape;   

(d) assault with intent to rape or ravish;   

(e) indecent assault; Retained in addition to new statutory offence of 
sexual assault in section 3 of the 2009 Act, to 
catch behaviour not falling within that section.                                                   

(g) public indecency; Now replaced in the Sexual Offences (Scotland) 
act 2009 with statutory offence of ―public 
indecency‖, - hope to add this to section 19A(6) at 
Stage 2 of CJ&L Bill.                                

 (i) any offence which consists of a contravention of any of the following statutory provisions— 

Offence Notes 

(i) section 52 of the Civic Government (Scotland) Act 
1982 (taking and distribution of indecent images of 
children); 

  

(ii) section 52A of that Act (possession of indecent 
images of children); 

  

(vi) section 2 of that Act (intercourse with step-child);   

(xii) section 8 of that Act (abduction and unlawful 
detention of women and girls); 

  

(j) any offence which consists of a contravention of any of the following provisions of the Sexual Offences (Scotland) 
Act 2009 (asp 9) —   
                                                                                                                    

Offence Notes 

(i) section 1 (rape), Equivalent to common law rape or indecent 
assault (statutory rape offence wider than existing 
common law offence) 
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(ii) section 2 (sexual assault by penetration), Equivalent to indecent assault or rape (though 
where offence constitutes common law rape, 
would almost certainly be prosecuted as rape 
under statute)  

(j) any offence which consists of a contravention of any of the following provisions of the Sexual Offences (Scotland) 
Act 2009 (asp 9) —   
                                                                                                                    

(iii) section 3 (sexual assault), Largely replaces common law indecent assault.   

(iv) section 4 (sexual coercion), No specific offence.  Would probably be 
prosecuted as Art and part or conspiracy to 
commit rape or indecent assault 

(v) section 5 (coercing a person into being present 
during a sexual activity), 

   

(vi) section 6 (coercing a person into looking at a 
sexual image), 

  

(vii) section 7(1) (communicating indecently),   

(viii) section 7(2) (causing a person to see or hear an 
indecent communication), 

  

(ix) section 8 (sexual exposure), Common law public indecency or breach of the 
peace 

(x) section 9 (voyeurism), Cases have been prosecuted under common law 
as breach of the peace 

(xi) section 18 (rape of a young child), A ―young child‖ is one who has not attained the 
age of 13. 

Belief that victim was 13 or over or that victim 
consented is not a defence.  Where victim is 
female, would currently be prosecuted at section 
5 or 6 (where victim is 12 or over) of the Criminal 
Law (Consolidation) (Scotland) Act 1995, or under 
common law as rape, indecent assault 

(j) any offence which consists of a contravention of any of the following provisions of the Sexual Offences (Scotland) 
Act 2009 (asp 9) —   
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(xii) section 19 (sexual assault on a young child by 
penetration), 

Refer to (xi) section 18. 

(xiii) section 20 (sexual assault on a young child), A ―young child‖ is one who has not attained the 
age of 13. 

Belief that victim was 13 or over or that victim 
consented is not a defence. Where victim is 
female, this would currently be prosecuted  as 
lewd and libidinous conduct (where victim is under 
the age of 12), indecent assault or at section 6 of 
the Criminal Law (where child is 12  

(xiv) section 21 (causing a young child to participate 
in a sexual activity), 

A ―young child‖ is one who has not attained the 
age of 13. 

Belief that victim was 13 or over or that victim 
consented is not a defence.  No specific offence.  
Would probably be prosecuted as art-and-part or 
conspiracy to commit the offences listed above. 

(xv) section 22 (causing a young child to be present 
during a sexual activity), 

A ―young child‖ is one who has not attained the 
age of 13. 

Belief that victim was 13 or over or that victom 
consented is not a defence.  This would currently 
be prosecuted as lewd and libidinous conduct, or 
at section 6 of the Criminal Law (Consolidation) 
(Scotland) Act 1995 where victim is female and 
over 12 years old. 

(xvi) section 23 (causing a young child to look at a 
sexual image), 

A ―young child‖ is one who has not attained the 
age of 13. 

Belief that victim was 13 or over or that victim 
consented is not a defence.  This would currently 
be prosecuted as lewd and libidinous conduct, or 
at section 6 of the Criminal Law (Consolidation) 
(Scotland) Act 1995 where victim is female and 
over 12 years old. 
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(j) any offence which consists of a contravention of any of the following provisions of the Sexual Offences (Scotland) 
Act 2009 (asp 9) —   
                                                                                                                    

(xvii) section 24(1) (communicating indecently with a 
young child), 

A ―young child‖ is one who has not attained the 
age of 13. 

No lack of consent required. 

Belief that victim was 13 or over is not a defence.  
This would currently be prosecuted as lewd and 
libidinous conduct, or at section 6 of the Criminal 
Law (Consolidation) (Scotland) Act 1995 where 
victim is female and over 12 years old. 

(xviii) section 24(2) (causing a young child to see or 
hear an indecent communication), 

A ―young child‖ is one who has not attained the 
age of 13. 

Belief that victim was 13 or over or victim 
consented is not a defence.  This would currently 
be prosecuted as lewd and libidinous conduct, or 
at section 6 of the Criminal Law (Consolidation) 
(Scotland) Act 1995 where victim is female and 
over 12 years old. 

(xix) section 25 (sexual exposure to a young child), A ―young child‖ is one who has not attained the 
age of 13. 

Belief that victim was 13 or over or that victim 
consented is not a defence.  This would currently 
be prosecuted as lewd and libidinous conduct, 
public indecency or at section 6 of the Criminal 
Law (Consolidation) (Scotland) Act 1995 where 
victim is female and over 12 years old. 

(xx) section 26 (voyeurism towards a young child), Refer to (xi) section 18. 

This would currently be prosecuted as a breach of 
the peace.  Dependent on circumstances, 
prosecution for  lewd and libidinous conduct, or at 
section 6 of the Criminal Law (Consolidation) 
(Scotland) Act. 
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LIST OF VIOLENT OFFENCES IN SECTION 19A(6) OF THE CRIMINAL PROCEDURE (SCOTLAND) ACT 1995 
INCLUDING MAXIMUM PENALTIES 
 
―relevant violent offence‖ means any of the following offences— 

(a) murder or culpable homicide;   

(b) uttering a threat to the life of another person;   

(c) perverting the course of justice in connection with 
an offence of murder; 

  

(d) fire raising;   
LIST OF VIOLENT OFFENCES IN SECTION 19A(6) OF THE CRIMINAL PROCEDURE (SCOTLAND) ACT 1995 
INCLUDING MAXIMUM PENALTIES 
 
―relevant violent offence‖ means any of the following offences— 

(g) abduction; and   

(h) any offence which consists of a contravention of 
any of the following statutory provisions— 

  

(i) sections 2 (causing explosion likely to endanger 
life) or 3 (attempting to cause such an explosion) of 
the Explosive Substances Act 1883; 

  

(iii) sections 16 (possession of firearm with intent to 
endanger life or cause serious injury), 17 (use of 
firearm to resist arrest) or 18 (having a firearm for 
purpose of committing an offence listed in Schedule 
2) of the Firearms Act 1968; 

  

LIST OF SEXUAL OFFENCES IN SECTION 19A(6) OF THE CRIMINAL PROCEDURE (SCOTLAND) ACT 1995 AS 
AMENDED BY THE SEXUAL OFFENCES (SCOTLAND) ACT 2009 
 
The Sexual Offences (Scotland) Act 2009 (the 2009 Act) adds offences to the list in section 19A(6), but does not 

Common law offences Notes 

(a) rape at common law; Repealed by 2009 Act 

(b) clandestine injury to women; Repealed by 2009 Act 

(f) lewd, indecent or libidinous behaviour or 
practices; 

Repealed by 2009 Act 

(h) sodomy; Repealed by 2009 Act 

 (i) any offence which consists of a contravention of any of the following statutory provisions— 
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Offence Notes 

(iii) section 311 of the Mental Health (Care and 
Treatment)(Scotland) Act 2003 (non consensual 
sexual acts) 

Repealed by 2009 Act 

(iv) section 313 of that Act (persons providing care 
services: sexual offences); 

Repealed by 2009 Act 

(v) section 1 of the M3 Criminal Law 
(Consolidation)(Scotland) Act 1995 (incest); 

Both parties guilty unless one unaware of 
relationship or not consenting 

(vii) section 3 of that Act (intercourse with child under 
16 years by person in position of trust); 

Repealed by 2009 Act 

Can only be committed by person over age of 16. 

(viii) section 5(1) or (2) of that Act (unlawful 
intercourse with girl under 13 years); 

Repealed by 2009 Act 

(xvi) section 13(2)(b) and (c) of that Act (homosexual 
offences); 

Repealed by 2009 Act 

Section 13(5)(b) – without consent of both parties 
LIST OF VIOLENT OFFENCES IN SECTION 19A(6) OF THE CRIMINAL PROCEDURE (SCOTLAND) ACT 1995 
INCLUDING MAXIMUM PENALTIES 
 
―relevant violent offence‖ means any of the following offences— 

Offence N/A 

(e) assault; Stage 3 amendment will allow gradation of 
assaults through the order-making power in 
section 18B(6) of the 1995 Act. 

 


