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Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill 
 

Informal briefing from the Cabinet Secretary for Justice 
 

Note by the Clerk 
 
The Cabinet Secretary for Justice and officials attended an informal meeting 
on 9 February with Justice Committee members to discuss the Scottish 
Government's response to the Committee's Stage 1 Report.  At the beginning 
of the meeting, the Cabinet Secretary made some opening remarks, and later 
in the meeting, Committee members asked whether those could be provided 
in writing.  The notes for the Cabinet Secretary's remarks have now been 
provided by the Scottish Government, and are set out below. 
 
Opening remarks from the Cabinet Secretary for Justice 
 
Thank you for inviting us here today.   
 
Early last week, we sent our response to your Stage 1 report on the Bill.  We 
responded to your comments on provisions within the Bill and also took the 
opportunity to include details of a number of new topics we plan to seek to 
introduce into the Bill at Stage 2.   
 
Before we take questions, it may help if we take a little time to highlight some 
key aspects of our approach to Stage 2. 
 
On the matter of the Sentencing Council, we are pleased to see that the 
Committee clearly indicated its support with our aim of improving consistency 
in sentencing and recognised the need to tackle the current poor public 
perception of sentencing. 
 
People have the right to understand why a sentence was given in a specific 
case; they have a right to know what the judge took into account.   
 
We believe that sentencing guidelines will help to improve public 
understanding and therefore public confidence in our justice system.   
 
The Committee recognised the merit in the creation of a Scottish Sentencing 
Council and this reflects the evidence in support of the provisions in the Bill 
from organisations such as Victim Support Scotland, the Scottish Police 
Federation, Community Justice Authorities, the Scottish Prisons Commission 
and the Crown Office.   
 
Your Stage 1 report did set out the concerns from some quarters about the 
impact of the Sentencing Council on judicial discretion.  The Committee 
concluded that the tension between the separation of powers and the impact 
of sentencing guidelines should be addressed.   
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A majority of you supported the idea of a structure in which sentencing 
guidelines would take effect only after endorsement from the Appeal Court.  
We have taken this recommendation and entered into discussions with 
representatives of the judiciary, with a view to taking it forward in a way that 
answers the concerns about judicial discretion.   
 
Those discussions are still ongoing but we are hopeful of obtaining judicial 
support before taking forward amendments at Stage 2.  
 
Turning to our plans to introduce the new Community Payback Order, we 
appreciate and value the Committee’s general endorsement of these 
proposals. 
 
This new order offers a real opportunity to make positive changes to the 
effectiveness of community penalties and to increase the understanding and 
confidence of both the judiciary and the community as a whole, of the value of 
community based sanctions. 
 
At Stage 2, we propose to introduce a number of changes to make the 
Community Payback Order more robust.   
 
We intend to add to the existing requirements which a court may attach to a 
Community Payback order – a new General Requirement.   
 
This will allow the court to make a requirement tailored to the needs of the 
individual case before them where they consider that necessary to promote 
good behaviour or prevent further offending.   
 
For example, they might wish to prohibit contact with a particular person or 
persons, or bar an individual from going to a specified locality.  
 
A key factor in ensuring the effectiveness of this new order will of course be 
robust enforcement.  We will therefore seek to amend the Bill to ensure that in 
all cases of a proven breach of the new order the court will have available to 
it, as an ultimate sanction, the ability to impose a custodial sentence.   
 
This will include cases where the original offence would not have attracted a 
prison sentence. 
 
To strengthen this provision we also propose to increase the maximum 
penalties for breach of the new order for fine defaulters. 
 
We will also be making a substantial number of technical amendments to the 
Community Payback Order provisions, many of which seek to place the 
procedural detail more clearly on the face of the Bill. 
 
As regards the presumption against custodial sentences of six months or less, 
we are clearly aware of the range of positions represented on the Committee.   
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However we remain convinced that the presumption – as it appears in the Bill 
– is the right way to proceed.  We are not fettering the judges’ discretion – 
they will still be able to impose a sentence of six months or less where 
required.  
 
You yourselves have accepted in your Stage 1 report that short prison 
sentences do not normally achieve much by way of rehabilitation, and that 
there is little evidence of their deterrent effect.  So we will be resisting the 
proposal that this provision should be deleted from the Bill. 
 
On Disclosure we have considered the comments made during Stage 1 
scrutiny that the provisions are too complex.   
 
We have looked again at the parts of the Bill that have been the subject of 
comment:  
 

• Section 85 which concerns the meaning of the expression “information” 
where it is used in the Bill, 

• Provisions on disclosure schedules in solemn cases, 
• Section 89 which concerns the new statutory test for disclosure and the 

provisions relating to non-disclosure of information.   
 

We intend to bring forward Stage 2 amendments to meet some of the 
criticisms on the complexity of the provisions and to delete some of the finer 
detail in the provisions which, as the Committee noted, might be better placed 
within subordinate legislation, rules of court or in the statutory code of 
practice.   
 
There will also be amendments covering some technical changes to add 
detail and clarification to some of the disclosure provisions following Stage 1 
evidence.  
 
We also will seek to make some changes to the Public Interest non-disclosure 
provisions, associated court hearings and appeals from such hearings.  It 
should be stressed that some complexity here is unavoidable, though.  
 
We also intend to bring Stage 2 amendments which will make provision in 
relation to the Crown’s disclosure in appeals and post conviction.   
 
Disclosure in criminal proceedings is a complex matter; and we need to 
ensure that the overall schemes for disclosure and for non-disclosure of 
evidence as presented in the Bill are both:  
 

• compatible with ECHR;  
• and that Parliament is given its proper opportunity to scrutinise the 

provisions. 
 
Since preparation of the Bill for introduction was being completed in late 2008, 
there have been a number of developments within Scotland, at a UK level, 
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and at a European level which we consider gives rise to a need to make 
changes to Scots law. 
 
Turning to the specifics of new Stage 2 topics, we are seeking to make 
changes to a number of existing offences and also to introduce some new 
offences. 
 
We are taking the opportunity to clarify the law in relation to the definition of a 
‘public place’ in respect of knife and offensive weapon offences.   
 
We are seeking to address an anomaly in the definition of ‘public place’ in the 
Criminal Law (Consolidation) (Scotland) Act 1995 that allows people carrying 
knives or offensive weapons on stairs or common landings such as those 
found in tenement blocks or high rise flats to escape prosecution.  Clarity of 
the law is crucial in this important area and we are taking forward the 
necessary action in that regard. 
 
Dealing with human trafficking is a priority.  Your Stage 1 report sought 
reassurance from us that we are committed to tackling trafficking issues.  Of 
course, the law is but one part of the picture but our package of Stage 2 
measures will help ensure we have a comprehensive criminal law to tackle 
those who undertake human trafficking. 
 
We propose two new statutory fraud offences to complement the existing 
common law of fraud.  These offences will criminalise the possession of and 
the making, adaption or supplying of articles which have been designed or 
adapted for fraudulent purposes.   
 
What this means is that in future, if the police catch someone with, say, a 
credit card skimming machine in their possession but with no evidence a fraud 
has yet been committed but a fraud was planned, the police can now charge 
the person under these new offences.   
 
ACPOS asked us to take forward legislation in this area and we are happy to 
use this Bill to lodge suitable Stage 2 amendments to ensure we have a 
robust fraud law. 
 
There are a number of Stage 2 amendments we intend to lodge in relation to 
three European Framework Decisions – the framework decision on previous 
convictions, the framework decision on the European evidence warrant and 
the framework decision on the mutual recognition of judgements and 
probation decisions.    
 
These amendments will allow the necessary changes to Scots law to be 
made, either directly in this Bill or through taking enabling powers in this Bill 
which we can then use in the future to ensure Scots law complies with the 
terms of the framework decisions. 
 
We need to ensure our justice system operates effectively.  Responding to a 
recent court judgement where doubts were raised, we will clarify the law so as 
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to ensure Scottish Crime and Drug Enforcement Agency constables are able 
to be granted warrants.  We also plan to lodge some other amendments to 
improve criminal procedure. 
 
We all want a robust system for managing sex offenders.  We will lodge Stage 
2 amendments that seek to tighten the regime for homeless offenders subject 
to sex offender notification requirements.   
 
At present, sex offenders, who are subject to the notification requirements, 
are required to attend a police station on an annual basis to verify the 
information which they have provided to the police.  
 
We intend to take a regulation making power that will enable Ministers to 
specify that homeless sex offenders should be required to report to the police 
at more frequent intervals for the purpose of verifying the information which 
they have notified.  This reflects the greater difficulties encountered by the 
police in keeping track of homeless sex offenders than those with a 
permanent address. 
 
As recommended by the Equal Opportunities Committee in their recent report 
on female offenders in the criminal justice system, we intend to lodge Stage 2 
amendments that will provide the statutory framework for the transfer of 
responsibility for providing prison healthcare from the Scottish Prison Service 
to the Health Boards.  The Prison Healthcare Advisory Board considered this 
issue very carefully and recommended the shift in responsibility so as to help 
reduce health inequalities, provide better continuity of care and bring about 
long term sustainable and high quality healthcare services for prisoners. 
 
This is a Criminal Justice and Licensing Bill.  Along with a number of 
improvements to existing licensing provisions within the Bill, we intend to 
lodge Stage 2 amendments that will introduce the concept of ‘vicarious 
responsibility’ to certain offences under the Licensing (Scotland) Act 2005.  
This will ensure premises licence holders can be held liable for the actions of 
frontline staff.  We are including this at the request of ACPOS and will help 
ensure robust operation of licensing law. 
 
We are pleased that this Bill represents an opportunity to take quick and 
effective action in response to issues that need addressing through primary 
legislative change. 
 
We are happy to take any questions you have.   
 
 
Kenny MacAskill MSP 
Cabinet Secretary for Justice 
9 February 2010 
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