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Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill – Stage 2 
 

Written submission from Christopher Isherwood 
 
I write in reaction to the group of proposed amendments to section 34 of the 
Criminal Justice and Licensing (Scotland) Bill the effect of which will, if passed 
into law, criminalise paid-for sexual activities in Scotland and would 
respectfully ask the Committee to consider the following grounds of objection:- 
 
1. The Assault on the Liberty of the Individual: The proposed change in 
the law is an unjustified assault on the freedom of the individual, a freedom 
which in its present conception has been valued in Western society since the 
18th Century.  The French ‘Declaration of Human Rights and of the Citizen’ 
(1789), penned with the help of the later American President, Thomas 
Jefferson, states in Article 4: ‘Liberty consists in the freedom to do everything 
which injures no one else.’ The nineteenth century philosopher John Stuart 
Mill enunciated in his essay ‘On Liberty’ (1859) the principle that government 
should not forcibly prevent people from engaging in victimless crimes or 
offences against private morality.  The touchstone of intervention by 
government is the ‘harm principle’ by which power can only be rightfully 
exercised over any member of a civilized community, against his will, to 
prevent harm to others.  The respected American jurist, Oliver Wendell 
Holmes, Jr, expressed the harm principle succinctly as follows: ‘The right to 
swing my fist ends where the other man’s nose begins’.  The mere act of 
parties privately engaging in consensual sexual activity for money is not a 
matter which justifies the intervention of the law. 
 
2. A Breach of Human Rights:  The proposed amendments are in breach of 
Articles 8 and 17 of the European Convention on Human Rights.  Article 8 of 
the Convention specifically states that ‘everyone has the right to respect for 
his private and family life, his home and his correspondence.’ Article 17 
prohibits a State from abusing the rights of its citizens.  Both the Human 
Rights Committee of the United Nations and the European Court have treated 
sexual life as an integral part of a person’s privacy and autonomy and in a 
number of cases in recent years ruled that laws prohibiting consensual 
homosexual acts between adults violated the right to respect for family life, 
notwithstanding that these acts may be viewed by the public as immoral, 
shocking or offensive.  It is well established by the European Court that adult 
consensual sexual activity in private is covered by the concept of ‘privacy’.  In 
the recent case of Mosley v News of the World (2008), where Mr Max Mosley 
achieved a victory against the News of the World for publishing details of his 
sex life, Mr Justice Eady said ‘People’s sex lives are to be regarded as 
essentially their own business.’ 
 
3. Legislation, if any, should be stand-alone: The measures represent 
such a far-ranging incision into the liberty of individuals that if they were to be 
enacted at all, it should be through legislation purely confined to the issues in 
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hand rather than being grafted onto and masked by an anonymous sounding 
Executive Bill. 
 
4. The financial understandings of sexual relations:  The underlying 
nature of sexual relations, even within marriage, always involves a financial 
understanding which may be defined broadly to include a mutual exchange of 
services to the equal benefit of both parties and where not, may amount to 
sexual slavery.  The social reformer Mary Wollstonecraft (1759 – 1797) first 
articulated this.  Social mores are presently so permissive that a man may 
take a woman to dinner on a first date and spent a couple of hundred of 
pounds on food, drink and entertainment in the clear expectation that the 
evening will end with a pleasurable sexual encounter.  The woman may 
accept the date with the same expectation.  Yet in terms of the amendments 
such an encounter could be interpreted as a financial sexual transaction 
through payment being made ‘in kind’ by the supply of food, drink and 
entertainment.    
 
5. Oppressive Power of Arrest:  Even if a case could be made for 
criminalising paid-for sexual activity, in terms of the last amendment of the 
group a constable is entitled to arrest without warrant any person whom he 
suspects is committing an offence.  This in itself is an arrogation of power 
which cannot be justified or regarded as proportionate to the ‘offence’. 
 
6. Prostitution as a necessary social safety valve:  A person who supplies 
sexual services in return for payment is in fact fulfilling an important role in 
society as a necessary safety valve; this has been the case in all societies 
since time immemorial.  A survey carried out in the United Kingdom in 2000 
revealed that 10% of men in a sample of 11,000 over a given period had 
availed themselves of paid sex with a female prostitute; this percentage is 
likely in fact to be higher as fear of disclosure would have depressed truthful 
responses from the sampled group.  The attraction of this service for the man 
is that he can have sex without any commitment to the woman allowing both 
parties to walk free from the encounter, both satisfied from their differing 
perspectives.  Physical sexual satisfaction without emotional commitment is 
essentially the theme of the relationship between prostitute and client.  It is 
well established by research data that married men with families occupying 
responsible positions form a substantial group within society who use the 
services of female prostitutes.  Such men probably do so as a means of 
escape from the tedium of being tied to one long-term sexual partner, safe in 
the knowledge that their short extramarital encounter need not damage the 
lasting relationship with their married partner. 
 
7. The happiness of the prostitute: The prostitute is also entitled morally 
and legally to his or her sexual freedom and happiness and to enjoy the full 
protection of the law.  At the upper end of the profession of female prostitution 
most women engage in that occupation entirely of their own free will, without 
being controlled for gain or trafficked and independently enjoy expressing 
their sexuality without the emotional or financial commitment to one man.   
These women are not working in dilapidated conditions to support a drug 
habit and many of them are people of intellect, wit and education.  They carry 
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on their business in a self-regulated manner from clean and well-appointed 
premises with full respect and regard to their own health and that of their 
clients, with far greater care than that applied by the casual ‘civilian’ 
heterosexual society outside prostitution.  Calling themselves ‘professional 
escorts’ they attract their clients by sophisticated internet advertising and 
discreetly enjoy the freedom and financial advantage which prostitution gives 
them with the social excitement of meeting and giving pleasure to different 
men, to whom they may act as unofficial counsellors, advisers and therapists; 
such women generally enjoy high respect from their clients.  Prostitutes are 
people too and long term loving relationships emerging from this social 
interaction are not unknown.  
 
8. The mistake of generalisation: The parties seeking to pass these 
amendments confuse the women at the higher end of the sexual services 
market with women working at the lower end who may be trafficked or selling 
their services to fund an addictive drug habit.  Any legislator should try to 
understand the many reasons why a woman becomes a prostitute and to 
accept the fact that the prostitute may find fulfillness and happiness in her life 
by that occupation.  If a woman is sufficiently courageous to overcome the 
social opprobrium of engaging in prostitution and accept the risk of exposure, 
by becoming a prostitute she re-defines her own sexuality in her own terms 
and takes charge of that sexuality to find a sense of empowerment.  She 
makes herself available but at the same time exclusive only to those who pay 
her for her time which she decides how, when and where to allocate and to 
whom.   She does not need to exist within a conventional relationship with all 
its moral obligations and instead offers herself to a section of society which is 
prepared to seek her out and pay for her company and comforts.  She has 
freed herself from such relationships and can choose any partner she wishes 
entirely on her terms.  The American philosopher Camille Paglia has said ‘The 
prostitute has come to symbolize for me the ultimate liberated woman, who 
lives on the edge and whose sexuality belongs to no-one.’ 
 
9. A legislative over-reaction:  The range of amendments is a legislative 
over-reaction to the failure of the earlier legislation which criminalised the 
purchase of sexual services on the streets of Scotland resulting in that market 
being transferred to flats and houses.  Where there is harm caused by the 
sale of sex by women who have been trafficked into Scotland or are engaging 
in prostitution to support a drug habit, bringing forth additional punitive  
legislation will fail, driving prostitution ‘underground’ and leading to a general 
loss of respect for the law and the legislators.  The problems arising from 
harm to women where it does exist in the sale of sexual services will not be 
solved by punitive, prohibitive legislation but rather by active, caring 
intervention to remove or at least reduce the identified harm.  
 
10. Difficulties of detection and proof:  Proving that there has been a 
financial sexual transaction will be very difficult (a) to detect and (b) to prove 
beyond all reasonable doubt in a court of law.  Will police budgets be 
increased to deal with the increased responsibility in the detection of the new 
crime?  Will a new Moral Police be established to enforce the new law akin to 
the Moral Police which exists in Iran?  The experience of the South African 



 4

Police in enforcing the amended Immorality Act of 1950 which notoriously 
criminalised sexual relations between different races and involved spying on 
couples through windows and keyholes may be useful for the Scottish Police 
to refer to.  It is however doubtful whether in the present permissive society 
the morale of individual police officers will actually support the difficult 
detective work needed to pursue what they may regard as a criminalised 
moral offence.    
 
11. A Final Exhortation not to cast the stone: Prostitutes are people too 
and most are law-abiding citizens who in some instances occupy responsible 
jobs outside their sexual lives.  They are morally and legally entitled to their 
own freedom and happiness and to pursue their avocation, without 
oppression, with the full protection of the law.  These discriminatory and 
oppressive amendments represent a stone to be cast against the present and 
future prostitute and his or her client.  They will do nothing to serve Scotland 
except to present her as an intolerant country in the eyes of Europe and the 
World.  Members are respectfully exhorted not to cast that stone and instead 
pause to consider the wisdom of legislating against the harmless expression 
of the sexual urge which is the strongest instinct of mankind and without 
which there would be no Scotland and no Scottish Parliament.  Members may 
also be reminded that the Roman Emperor Justinian, on whose Institutes the 
Law of Scotland is based, was married to a prostitute, Theodora, some 
20 years his younger. 
 
 
Christopher Isherwood 
12 March 2010 


