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Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill – Stage 2 
 

Written submission from Scotland’s Commissioner for Children and 
Young People 

 
Scottish Government’s Forensic Data Working Group 
 
I am aware that you have recently received a letter from the Cabinet Secretary for 
Justice that included a draft list of ‘trigger’ offences for inclusion in an order to give 
effect to the provision in s.59 (6) of the Criminal Justice and Licensing (Scotland) Bill 
(Retention of samples etc from children referred to children’s hearings). The letter, 
and some of the appended lists of offences refer to differences of opinion within the 
group and particularly the inability of my representative on the group to commit my 
office to the inclusion of a number of offences in the draft list.  
 
I welcomed the opportunity for my office to participate in the Forensic Data Working 
Group as it provided a means to make a positive contribution to the debate around 
how to achieve a DNA retention regime, which is proportionate and respects the 
rights of children and young people. 
 
I am writing to you today to further clarify my position on this provision and the draft 
list of ‘trigger’ offences.  
 
Retention of DNA from children – SCCYP’s position 
 
My office has consistently put forward the view that it may be proportionate to retain 
DNA profiles of a small number of children who pose a high risk of harm to others on 
the Scottish DNA Database (SDNAD). We have been equally consistent in raising 
the points that (1) any such retention regime must be proportionate and based on the 
actual risk posed by the child to others; (2) appropriate safeguards need to be put 
into place to protect the rights of children facing retention of their DNA; and (3) 
retention of DNA as a result of a children’s hearing would undermine the welfare-
based ethos of the system, and an application to the sheriff for retention should 
therefore be required in respect of each individual child, outside of the children’s 
hearings system. 
 
I welcome the Scottish Government’s stated commitment to children’s rights under 
the United Nations Convention on the Rights of the Child (UNCRC), and its 
commitment to progressive implementation of the Convention through Scots Law. In 
my view this policy tests that commitment. A proportionate DNA retention regime 
would carefully balance the competing rights of a child who committed an offence 
with the legitimate interests of victims of such an offence and society more widely to 
be protected. The current proposal does not in my view reflect such a rights-based 
approach. I would respectfully request that the Committee ask the Scottish 
Government to publish the details of its assessment of the impact of the current 
proposal on the rights of children. Further, it would be helpful if Ministers clarified 
whether in their view, the policy is compatible with the European Court of Human 
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Rights’ judgment in S & Marper v United Kingdom (2008), and how they came to that 
view. 
 
Comments on the list of ‘trigger’ offences 
 
The lists of offences distributed to Committee members by the Cabinet Secretary 
include a number of offences to whose inclusion my office would not commit. This 
position has to be considered in the context of my opposition to the policy of 
automatic retention contained in s.59 of the Bill. These offences, which include 
assault, sexual assault, fire-raising, and others, were singled out because some of 
the problems with the policy approach taken in the Bill are most evident in those 
offences. They span a very wide range of behaviours, from minor transgressions at 
the lower end of the scale to very serious offences at the high end.  
 
I oppose the provision in s.59 in its current form, because it will lead to 
disproportionate outcomes for children. My view is that the policy will have 
unintended outcomes because of its interaction with the welfare-based decision-
making process undertaken by Children’s Reporters. Reporters decide whether to 
arrange a hearing in respect of a child referred to them on the basis of a number of 
criteria; the key test in that decision is whether the child is in need of compulsory 
supervision, not merely the gravity of the offence or the risk of reoffending. What ‘tips 
the balance’ in the Reporter’s decision to arrange a hearing may be any matter of 
significant concern about the child’s welfare. Under the retention regime provided for 
in the Bill, this may disproportionately lead to retention of the DNA of Scotland’s most 
vulnerable children rather than those who pose the highest risk of harm to others.  
 
I previously raised the example of an 8-year old child who is referred to the Reporter 
on the offence ground following a playground scuffle, and charged with assault. If 
assault is included in the list of offences without robust safeguards in place, this 
child’s DNA would be retained on the SDNAD if they accept the ground of referral at 
a children’s hearing. In my view, this would be disproportionate and discriminatory, 
and the more recently proposed operational safeguards to be included in guidance 
will in my view be insufficient to mitigate the negative effects of the policy.  
 
Conclusion 
 
I would respectfully request that the Committee take my position into account when 
considering the Government’s draft list of offences and the wider policy on this 
important matter. The current provision, if enacted, will fail some of Scotland’s most 
vulnerable children and young people and contribute to their demonisation. Given 
the concerns raised with the Committee at stage 1 and throughout the life of the 
FDWG to date, I would suggest that the Cabinet Secretary reconsider the provision 
in s.59 and return to Parliament at a later point with a revised proposal for a 
proportionate DNA retention regime, which takes proper account of the rights of 
children.  
 
 
Tam Baillie 
Scotland’s Commissioner for Children and Young People 
12 April 2010 


