
Criminal Justice and Licensing (Scotland) Bill – Stage 2 

Section 1 

Robert Brown 
 

26 In section 1, page 1, line 10, after <The> insert <primary purposes of sentencing are— 

(a) fairness, and 

(b) justice. 

(  ) The other> 

Robert Brown 
 

27 In section 1, page 1, line 10, leave out <are> and insert <include> 

Robert Brown 
 

28 In section 1, page 1, line 15, at end insert— 

<(  ) The primary principle of sentencing is proportionality, that is to say, imposing the least 
oppressive sentence that is consistent with securing the purposes mentioned in 
subsection (1)(b) and (d).> 

Robert Brown 
 

29 In section 1, page 1, line 20, after <seriousness> insert <, nature and character> 

Robert Brown 
 

30 In section 1, page 1, line 25, at end insert— 

<(  ) whether the offender pled guilty to the offence and, if so, at what stage of 
proceedings the plea was entered or guilt otherwise acknowledged,>  

Robert Brown 
 

31 In section 1, page 1, line 25, at end insert— 

<(  ) whether the offender was aged under 21 at the time of the offence,> 

Aileen Campbell 
 

32 In section 1, page 2, line 8, after <circumstances> insert <(including any responsibilities the 
offender has for the care of children or dependent adults)> 

Robert Brown 
 

33 In section 1, page 2, leave out line 12 

Robert Brown 
 

34 In section 1, page 2, leave out lines 13 and 14 



Kenny MacAskill 
 

35 In section 1, page 2, line 15, at end insert— 

<(  ) an interim compulsion order under section 53 of the 1995 Act, 

(  ) a supervision and treatment order under section 57(2)(d) of, and Schedule 4 
to, that Act,> 

Kenny MacAskill 
 

36 In section 1, page 2, line 16, leave out <the 1995> and insert <that> 

Kenny MacAskill 
 

37 In section 1, page 2, line 20, at end insert— 

<(  ) The matters to which a court must have regard under subsection (3) in sentencing an 
offender in respect of an offence are referred to in this Part as the “principles of 
sentencing”.> 

Robert Brown 
Supported by: Bill Aitken 
 

38 Leave out section 1 

Section 2 

Robert Brown 
 

39 In section 2, page 2, line 30, leave out subsection (2)   

Robert Brown 
Supported by: Bill Aitken 
 

40 Leave out section 2 

Schedule 1 

Kenny MacAskill 
 

41 In schedule 1, page 140, leave out line 11 and insert— 

<(  ) one person holding the office of sheriff (other than a sheriff principal),> 

Bill Aitken 
 

42 In schedule 1, page 140, line 12, leave out <or> and insert <, and 

(  ) one person holding the office of> 

Kenny MacAskill 
 

43 In schedule 1, page 140, line 12, at end insert <, and 

(  ) one other person holding— 



(i) any of the offices mentioned in paragraphs (a) to (c), or 

(ii) the office of sheriff principal.> 

Bill Aitken 
 

44 In schedule 1, page 140, leave out line 14 

Bill Aitken 
 

45 In schedule 1, page 140, line 16, after <prosecutor> insert <within the meaning of section 307 of 
the 1995 Act> 

Bill Aitken 
 

46 In schedule 1, page 140, line 18, after <is> insert <such> 

Kenny MacAskill 
 

47 In schedule 1, page 140, line 19, at end insert— 

<(  ) one constable,> 

Robert Brown 
 

48 In schedule 1, page 140, line 21, after <crime,> insert— 

<(  ) one member of a community justice authority,  

(  ) one person nominated by the Scottish Prison Service to represent its views and 
interests,> 

Bill Aitken 
 

49 In schedule 1, page 140, line 27, leave out <after consulting> and insert <with the approval of> 

Kenny MacAskill 
 

50 In schedule 1, page 141, line 19, at end insert— 

<(  ) In this paragraph, “a member” means a member appointed by the Lord Justice General 
or the Scottish Ministers.> 

Kenny MacAskill 
 

51 In schedule 1, page 142, line 24, leave out <preparing and publishing sentencing guidelines> and 
insert <submitting sentencing guidelines to the High Court of Justiciary for approval> 

Section 4 

Robert Brown 
 

52 In section 4, page 3, line 10, at end insert— 

(  ) promote the effectiveness and optimum use of— 

(i) sentences of imprisonment or detention, and 



(ii) non-custodial sentences, 

 by reference to the purposes and principles of sentencing> 

Section 5 

Kenny MacAskill 
 

53 In section 5, page 3, line 12, leave out subsection (1) and insert— 

<(  ) The Council is from time to time to prepare, for the approval of the High Court of 
Justiciary, guidelines relating to the sentencing of offenders.>  

Robert Brown 
 

54 In section 5, page 3, line 14, at end insert— 

<(  ) Sentencing guidelines must be consistent with the purposes and principles of 
sentencing.>  

Kenny MacAskill 
 

55 In section 5, page 3, line 23, leave out <include in any sentencing guidelines> and insert <, on 
preparing any sentencing guidelines, also prepare> 

Robert Brown 
 

56 In section 5, page 3, line 30, leave out subsections (6) and (7)  

Robert Brown 
 

18A As an amendment to amendment 18, line 7, after <guidelines> insert <with or without 
amendments> 

Robert Brown 
 

18B As an amendment to amendment 18, line 11, leave out <Council must publish them> and insert 
<Clerk of Justiciary must publish them, as approved, under the authority of the High Court> 

Robert Brown 
 

57 In section 5, page 3, line 34, leave out <by it> and insert <under the authority of the High Court> 

Kenny MacAskill 
 

58 In section 5, page 3, line 35, leave out <publish revised guidelines> and insert <prepare, for the 
approval of the High Court of Justiciary, revised guidelines> 

Kenny MacAskill 
 

59 In section 5, page 3, line 36, leave out subsection (9) and insert— 

<(  ) In this section and sections 6 to 13, references to sentencing guidelines include 
references to revised sentencing guidelines.> 



Robert Brown 
 

60 In section 5, page 3, line 36, at end insert— 

<(  ) This section is without prejudice to the power of the High Court to pronounce an 
opinion on the sentence that is appropriate in certain types of case under section 118(7) 
or 189(7) of the 1995 Act.> 

Section 6 

Kenny MacAskill 
 

61 In section 6, page 4, line 2, leave out from <publishing> to <guidelines> in line 3 and insert 
<submitting any sentencing guidelines to the High Court of Justiciary for approval>  

Kenny MacAskill 
 

62 In section 6, page 4, line 4, after <guidelines> insert <together with a draft of the assessments 
referred to in section 5(5)> 

Kenny MacAskill 
 

63 In section 6, page 4, line 5, leave out <draft> and insert <drafts> 

Robert Brown 
 

64 In section 6, page 4, line 5, at end insert— 

<(  ) the Lord Justice General (who may, in turn, consult other Lords 
Commissioner of Justiciary),> 

Kenny MacAskill 
 

65 In section 6, page 4, line 9, leave out subsection (2) 

Kenny MacAskill 
 

66 In section 6, page 4, line 10, leave out <sentencing guidelines or revised sentencing guidelines> 
and insert <guidelines and assessments for submission to the High Court of Justiciary> 

Kenny MacAskill 
 

67 In section 6, page 4, line 11, leave out <draft> and insert <drafts> 

After section 6 

Kenny MacAskill 
 

68 After section 6, insert— 

<Approval of sentencing guidelines by High Court 

(1) Sentencing guidelines have no effect unless approved by the High Court of Justiciary. 

(2) On submitting sentencing guidelines to the High Court for approval, the Council must 
also provide the High Court with the assessments referred to in section 5(5). 



(3) Where the Council submits sentencing guidelines to the High Court for approval, the 
Court may— 

(a) approve the proposed guidelines— 

(i) in whole or in part, 

(ii) with or without modifications, or 

(b) reject the proposed guidelines, in whole or in part. 

(4) Where the High Court— 

(a) rejects any of the proposed guidelines, or 

(b) modifies any of them, 

 the Court must state its reasons for doing so. 

(5) Sentencing guidelines approved by the High Court take effect on such date as the Court 
may determine. 

(6) Different dates may be determined in relation to— 

(a) different provisions of the guidelines, or 

(b) different purposes. 

(7) As soon as possible after the approval of sentencing guidelines by the High Court, the 
Council must publish— 

(a) the guidelines as approved (including the date on which they take effect), and 

(b) the assessments referred to in section 5(5) (revised as necessary to take account of 
any modifications of the guidelines prior to their approval). 

(8) The guidelines and assessments are to be published in such manner as the Council 
considers appropriate.>   

Section 7 

Kenny MacAskill 
 

69 In section 7, page 4, line 19, after <guidelines,> insert <or to depart from them in accordance 
with provision contained in them under section 5(3)(d),> 

Section 8 

Kenny MacAskill 
 

70 In section 8, page 5, line 10, leave out from <publishing> to end of line 11 and insert— 

<(  ) preparing, for the approval of the High Court of Justiciary, sentencing guidelines 
on any matter, or 

(  ) reviewing any sentencing guidelines published by the Council.> 



Section 9 

Kenny MacAskill 
 

71 Leave out section 9 and insert— 

<High Court’s power to require preparation or review of sentencing guidelines 

(1) Where the High Court of Justiciary pronounces an opinion under section 118(7) or 
189(7) of the 1995 Act, the Court may require the Council to— 

(a) prepare, for the Court’s approval, sentencing guidelines on any matter, or 

(b) review any sentencing guidelines published by the Council on any matter. 

(2) On making a requirement under subsection (1), the High Court must state its reasons for 
doing so. 

(3) The Council must comply with a requirement made under subsection (1) and, in doing 
so, must have regard to the High Court’s reasons for making the requirement.> 

After section 9 

Kenny MacAskill 
 

72 After section 9, insert— 

<Publication of High Court guideline judgments 

(1) The Council must publish the opinions of the High Court of Justiciary pronounced under 
section 118(7) or 189(7) of the 1995 Act. 

(2) As soon as possible after the High Court pronounces such an opinion, the Scottish Court 
Service must provide the Council with a copy of the opinion. 

(3) The copy opinion is to be provided in such form and by such means as the Council may 
require. 

(4) The opinions are to be published in such manner, and at such times, as the Council 
considers appropriate. 

(5) This section does not affect any power or responsibility of the Scottish Court Service in 
relation to the publication of opinions of the High Court.> 

Section 11 

Robert Brown 
 

73 In section 11, page 6, line 17, leave out subsections (2) and (3) 

Section 12 

Robert Brown 
 

74 In section 12, page 7, line 5, at end insert— 

<(  ) the Lord Justice General (who may, in turn, consult other Lords Commissioner of 
Justiciary),> 



Section 13 

Kenny MacAskill 
 

75 In section 13, page 7, line 26, at end insert— 

<(  ) any sentencing guidelines submitted during the year to the High Court of 
Justiciary for approval and of the Court’s response to them,> 

Kenny MacAskill 
 

76 In section 13, page 7, line 30, leave out <references made by the High Court of Justiciary under 
section 9> and insert <requirements made by the High Court of Justiciary under section (High 
Court’s power to require preparation or review of sentencing guidelines)> 

Section 14 

Robert Brown 
 

77 In section 14, page 8, line 8, at end insert— 

<(  ) The purpose of a community payback order is to punish an offender in a way 
that— 

(a) helps to pay back to the community adversely affected by the conduct of 
the offender, and 

(b) supports the offender in addressing the behaviour or circumstances that 
have contributed to that conduct.> 

Robert Brown 
 

78 In section 14, page 8, line 11, leave out <a> and insert <an offender> 

Robert Brown 
 

79 In section 14, page 8, line 26, leave out second <a> and insert <an offender> 

Robert Brown 
 

80 In section 14, page 8, line 29, leave out <a> and insert <an offender> 

Robert Brown 
 

81 In section 14, page 12, line 3, leave out <a “supervision> and insert <an “offender supervision> 

Robert Brown 
 

82 In section 14, page 12, line 8, leave out second <a> and insert <an offender> 

Robert Brown 
 

83 In section 14, page 12, line 19, leave out <a> and insert <an offender> 



Robert Brown 
 

84 In section 14, page 12, line 22, leave out <a> and insert <an offender> 

Robert Brown 
 

85 In section 14, page 12, line 26, leave out <a> and insert <an offender> 

Robert Brown 
 

86 In section 14, page 12, line 38, after <the> insert <offender> 

Robert Brown 
 

87 In section 14, page 12, line 40, after second <the> insert <offender> 

Robert Brown 
 

88 In section 14, page 16, line 33, after first <the> insert <offender> 

Robert Brown 
 

89 In section 14, page 17, line 10, after third <the> insert <offender> 

Robert Brown 
 

90 In section 14, page 18, line 12, after third <the> insert <offender> 

Robert Brown 
 

91 In section 14, page 20, line 7, after third <the> insert <offender> 

Robert Brown 
 

92 In section 14, page 21, line 1, after third <the> insert <offender> 

Robert Brown 
 

93 In section 14, page 22, line 19, leave out first <a> and insert <an offender> 

Robert Brown 
 

94 In section 14, page 25, line 2, leave out first <a> and insert <an offender> 

Robert Brown 
 

95 In section 14, page 25, line 2, leave out second <a> and insert <an offender> 

Robert Brown 
 

96 In section 14, page 25, line 10, after second <the> insert <offender> 



Robert Brown 
 

97 In section 14, page 25, line 36, leave out second <a> and insert <an offender> 

Robert Brown 
 

98 In section 14, page 29, line 3, after <consult> insert— 

<(a) persons or organisations representing victims of crime, 

(b) community councils established in their area, and 

(c)> 

Robert Brown 
 

99 In section 14, page 29, line 11, at end insert— 

<Annual reports on community payback orders 

227ZJA Annual reports on community payback orders 

(1) Each local authority must, as soon as practicable after the end of each reporting 
year, publish a report on the operation of community payback orders within 
their area during that reporting year. 

(2) A report under subsection (1) must specify— 

(a) in relation to unpaid work or other activity under section 227I— 

(i) the number of offenders undertaking the unpaid work or other 
activity,  

(ii) the total number of hours of unpaid work or other activity 
undertaken,  

(iii) the nature of the unpaid work or other activity undertaken,  

(iv) the cost of organising and managing the unpaid work or other 
activity, and the estimated value of that work and activity, 

(b) in relation to programmes under section 227P— 

(i) the number of offenders participating in the programmes,  

(ii) the number and nature of those programmes, 

(iii) the cost of providing those programmes. 

(3) The Scottish Ministers must, as soon as practicable after the end of each 
reporting year, lay before the Scottish Parliament and publish a report on the 
operation of community payback orders during that reporting year. 

(4) A report under subsection (3) must— 

(a) collate and summarise the data included in the various reports under 
subsection (1), 

(b) provide an assessment of the overall costs and effectiveness of 
community payback orders. 

(5) In this section, “reporting year” means— 

(a) the period of 12 months beginning on the day this section comes into 
force, or 



(b) any subsequent period of 12 months beginning on an anniversary of that 
day.>  

 

Section 17 

Robert Brown 
 

100 In section 17, page 30, line 32, leave out <6> and insert <3> 

Robert Brown 
 

101 In section 17, page 31, line 2, leave out <6> and insert <3> 

After section 17 

Robert Brown 
 

102 After section 17, insert— 

<Report on operation of sections 14 and 17 

(1) The Scottish Ministers must, no later than 5 years after sections 14 and 17 come fully 
into force, lay before the Scottish Parliament and publish a report on the operation of 
those sections. 

(2) The report under subsection (1) must, in particular, include an assessment of whether 
and to what extent those sections, individually or collectively, have— 

(a) reduced offending, 

(b) increased public safety.> 

After section 20 

Bill Wilson 
 

103 After section 20, insert— 

<Pre-sentencing reports about organisations 

After section 203 of the 1995 Act (reports), insert— 

“203A Reports about organisations 

(1) This section applies where an organisation is convicted of an offence. 

(2) Before dealing with the organisation in respect of the offence, the court may 
obtain a report into the organisation’s financial affairs and structural 
arrangements. 

(3) The report is to be prepared by a person appointed by the court. 

(4) The person appointed to prepare the report is referred to in this section as the 
“reporter”. 

(5) The court may issue directions to the reporter about— 

(a) the information to be contained in the report,  



(b) the particular matters to be covered by the report, 

(c) the time by which the report is to be submitted to the court. 

(6) The court may order the organisation to give the reporter and any person acting 
on the reporter’s behalf— 

(a) access at all reasonable times to the organisation’s books, documents and 
other records, 

(b) such information or explanation as the reporter thinks necessary. 

(7) The reporter’s costs in preparing the report are to be paid by the clerk of court, 
but the court may order the organisation to reimburse to the clerk all or a part 
of those costs.  

(8) An order under subsection (7) may be enforced by civil diligence as if it were a 
fine.  

(9) On submission of the report to the court, the clerk of court must provide a copy 
of the report to— 

(a) the organisation, 

(b) the organisation’s solicitor (if any), and 

(c) the prosecutor. 

(10) The court must have regard to the report in deciding how to deal with the 
organisation in respect of the offence. 

(11) If the court decides to impose a fine, the court must, in determining the amount 
of the fine, have regard to— 

(a) the report, and 

(b) if the court makes an order under subsection (7), the amount of costs that 
the organisation is required to reimburse under the order. 

(12) Where the court— 

(a) makes an order under subsection (7), and 

(b) imposes a fine on the organisation, 

 any payment by the organisation is first to be applied in satisfaction of the 
order under subsection (7). 

(13) Where the court also makes a compensation order in respect of the offence, any 
payment by the organisation is first to be applied in satisfaction of the 
compensation order before being applied in accordance with subsection 
(12).”.> 

Section 24 

Robert Brown 
Supported by: Bill Aitken 
 

104 Leave out section 24 



After section 24 

Kenny MacAskill 
 

105 After section 24, insert— 

<Mutual recognition of judgments and probation decisions 

(1) The Scottish Ministers may by order make provision for the purposes of and in 
connection with implementing any obligations of the United Kingdom created by or 
arising under the Framework Decision (so far as they have effect in or as regards 
Scotland). 

(2) The provision may, in particular, confer functions— 

(a) on the Scottish Ministers, 

(b) on other persons. 

(3) An order under subsection (1) may modify any enactment. 

(4) In this section, the “Framework Decision” means Council Framework Decision 
2008/947/JHA of 27 November 2008 on the application of the principle of mutual 
recognition to judgments and probation decisions with a view to the supervision of 
probation measures and alternative sanctions.> 

Bill Aitken 
 

10A As an amendment to amendment 10, line 11, leave out from <6> to end of line 13 and insert <2 
years (with or without a fine) unless the court is satisfied, having regard to all the circumstances, 
that there are grounds for mitigating the normal consequences of the conviction and thinks fit to 
order the offender to be imprisoned for a shorter period or not to order the offender to be 
imprisoned> 

Section 28 

Bill Aitken 
 

106 In section 28, page 40, line 36, at end insert— 

<(  ) In the case of knowledge or suspicion originating from information obtained by the 
person in the course of the person’s trade, profession, business or employment, this 
section applies only where the person’s experience or seniority in that trade, profession, 
business or employment makes it reasonable to assume that the person should be aware 
of any offence of the sort mentioned in subsection (1) that the other person has or may 
have committed.>  

After section 28 

Kenny MacAskill 
 

107 After section 28, insert— 

<Genocide, crimes against humanity and war crimes 

Genocide, crimes against humanity and war crimes: UK residents 

(1) The International Criminal Court (Scotland) Act 2001 (asp 13) is amended as follows. 



(2) After section 8, insert— 

“8A Meaning of “United Kingdom national” and “United Kingdom resident” 

(1) In this Part— 

 “United Kingdom national” means— 

(a) a British citizen, a British Overseas Territories citizen, a British 
National (Overseas) or a British Overseas citizen, 

(b) a person who under the British Nationality Act 1981 (c.61) is a 
British subject, or 

(c) a British protected person within the meaning of that Act, 

 “United Kingdom resident” means a person who is resident in the United 
Kingdom. 

(2) To the extent that it would not otherwise be the case, the following individuals 
are to be treated for the purposes of this Part as being resident in the United 
Kingdom— 

(a) an individual who has indefinite leave to remain in the United Kingdom, 

(b) any other individual who has made an application for such leave 
(whether or not it has been determined) and who is in the United 
Kingdom, 

(c) an individual who has leave to enter or remain in the United Kingdom 
for the purposes of work or study and who is in the United Kingdom, 

(d) an individual who has made an asylum claim, or a human rights claim, 
which has been granted, 

(e) any other individual who has made an asylum claim or a human rights 
claim (whether or not the claim has been determined) and who is in the 
United Kingdom, 

(f) an individual named in an application for indefinite leave to remain, an 
asylum claim or a human rights claim as a dependant of the individual 
making the application or claim if— 

(i) the application or claim has been granted, or 

(ii) the named individual is in the United Kingdom (whether or not the 
application or claim has been determined), 

(g) an individual who would be liable to removal or deportation from the 
United Kingdom but cannot be removed or deported because of section 6 
of the Human Rights Act 1998 (c.42) or for practical reasons, 

(h) an individual— 

(i) against whom a decision to make a deportation order under section 
5(1) of the Immigration Act 1971 (c.77) by virtue of section 
3(5)(a) of that Act (deportation conducive to the public good) has 
been made, 

(ii) who has appealed against the decision to make the order (whether 
or not the appeal has been determined), and 

(iii) who is in the United Kingdom, 



(i) an individual who is an illegal entrant within the meaning of section 
33(1) of the Immigration Act 1971 or who is liable to removal under 
section 10 of the Immigration and Asylum Act 1999 (c.33), 

(j) an individual who is detained in lawful custody in the United Kingdom. 

(3) When determining for the purposes of this Part whether any other individual is 
resident in the United Kingdom regard is to be had to all relevant 
considerations including— 

(a) the periods during which the individual is, has been or intends to be in 
the United Kingdom, 

(b) the purposes for which the individual is, has been or intends to be in the 
United Kingdom, 

(c) whether the individual has family or other connections to the United 
Kingdom and the nature of those connections, and 

(d) whether the individual has an interest in residential property located in 
the United Kingdom. 

(4) In this section— 

 “asylum claim” means— 

(a) a claim that it would be contrary to the United Kingdom’s 
obligations under the Refugee Convention for the claimant to be 
removed from, or required to leave, the United Kingdom, 

(b) a claim that the claimant would face a real risk of serious harm if 
removed from the United Kingdom, 

 “Convention rights” means the rights identified as Convention rights by 
section 1 of the Human Rights Act 1998, 

 “detained in lawful custody” means— 

(a) detained in pursuance of a sentence of imprisonment or detention, 
a sentence of custody for life or a detention and training order, 

(b) remanded in or committed to custody by an order of a court, 

(c) detained pursuant to an order under section 2 of the Colonial 
Prisoners Removal Act 1884 (c.31) or a warrant under section 1 or 
4A of the Repatriation of Prisoners Act 1984 (c.47), 

(d) detained under Part 3 of the Mental Health Act 1983 (c.20) or by 
virtue of an order under section 5 of the Criminal Procedure 
(Insanity) Act 1964 (c.84) or section 6 or 14 of the Criminal 
Appeal Act 1968 (c.19) (hospital orders etc.), 

(e) detained by virtue of an order under Part 6 of the Criminal 
Procedure (Scotland) Act 1995 (c.46) (other than an order under 
section 60C) or a hospital direction under section 59A of that Act, 
and includes detention by virtue of the special restrictions set out 
in Part 10 of the Mental Health (Care and Treatment) (Scotland) 
Act  2003 (asp 13) to which a person is subject by virtue of an 
order under section 59 of the Criminal Procedure (Scotland) Act 
1995, 



(f) detained under Part 3 of the Mental Health (Northern Ireland) 
Order 1986  (SI 1986/595) or by virtue of an order under section 
11 or 13(5A) of the Criminal Appeal (Northern Ireland) Act 1980 
(c. 47), 

 “human rights claim” means a claim that to remove the claimant from, or 
to require the claimant to leave, the United Kingdom would be unlawful 
under section 6 of the Human Rights Act 1998 (public authority not to 
act contrary to Convention) as being incompatible with the person’s 
Convention rights, 

 “the Refugee Convention” means the Convention relating to the Status of 
Refugees done at Geneva on 28 July 1951 and the Protocol to the 
Convention, 

 “serious harm” has the meaning given by article 15 of Council Directive 
2004/83/EC on minimum standards for the qualification and status of 
third country nationals or stateless persons as refugees or as persons who 
otherwise need international protection and the content of the protection 
granted. 

(5) In this section, a reference to having leave to enter or remain in the United 
Kingdom is to be construed in accordance with the Immigration Act 1971. 

(6) This section applies in relation to any offence under this Part (whether 
committed before or after the coming into force of this section).”. 

(3) In section 28(1) (interpretation), the definitions of “United Kingdom national” and 
“United Kingdom resident” are repealed.>  

Kenny MacAskill 
 

108 After section 28, insert— 

<Genocide, crimes against humanity and war crimes: retrospective application 

 After section 9 of the International Criminal Court (Scotland) Act 2001 (asp 13) insert— 

“9A Retrospective application of certain offences 

(1) Section 1 of this Act applies to acts committed on or after 1 January 1991. 

(2) But that section does not apply to an act committed before 17 December 2001  
which constitutes a crime against humanity or a war crime within article 8.2(b) 
or (e) unless, at the time the act was committed, it amounted in the 
circumstances to a criminal offence under international law. 

(3) Section 2 of this Act applies to conduct engaged in on or after 1 January 1991. 

(4) The references in subsections (1), (3) and (5) of that section to an offence 
include an act or conduct that would not constitute an offence but for this 
section. 

(5) Any enactment or rule of law relating to an offence ancillary to a relevant 
offence applies— 

(a) to conduct engaged in on or after 1 January 1991, and 

(b) even if the act or conduct constituting the relevant offence would not 
constitute such an offence but for this section. 



(6) But section 2 of this Act, and any enactment or rule of law relating to an 
offence ancillary to a relevant offence, do not apply to— 

(a) conduct engaged in before 17 December 2001, or 

(b) conduct engaged in on or after that date which was ancillary to an act or 
conduct that— 

(i) was committed or engaged in before that date, and 

(ii) would not constitute a relevant offence but for this section, 

 unless, at the time the conduct was engaged in, it amounted in the 
circumstances to a criminal offence under international law. 

(7) Section 5 of this Act, so far as it has effect in relation to relevant offences, 
applies— 

(a) to failures to exercise control of the kind mentioned in subsection (2) or 
(3) of that section which occurred on or after 1 January 1991, and 

(b) even if the act or conduct constituting the relevant offence would not 
constitute an offence but for this section. 

(8) But section 5 of this Act, so far as it has effect in relation to relevant offences, 
does not apply to a failure to exercise control of the kind mentioned in 
subsection (2) or (3) of that section which occurred before 17 December 2001 
unless, at the time it occurred, it amounted in the circumstances to a criminal 
offence under international law. 

(9) In this section, “relevant offence” means an offence under section 1 or 2 of this 
Act or an offence ancillary to such an offence. 

 

9B Provision supplemental to section 9A: modification of penalties 

(1) This section applies in relation to— 

(a) an offence under section 1 of this Act on account of an act committed 
before 17 December 2001 constituting genocide, if at the time the act 
was committed it also amounted to an offence under section 1 of the 
Genocide Act 1969,  

(b) an offence under section 1 of this Act on account of an act committed 
before 1 September 2001 constituting a war crime, if at the time the act 
was committed it also amounted to an offence under section 1 of the 
Geneva Conventions Act 1957 (c.52) (grave breaches of the 
Conventions), 

(c) an offence ancillary to an offence within paragraph (a) or (b) above. 

(2) Section 3(5) of this Act has effect in relation to such an offence as if for “30 
years” there were substituted “14 years”.”.> 

After section 31 
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109 After section 31, insert— 

<Offensive weapons etc. 



Offensive weapons etc. 

(1) The Criminal Law (Consolidation) (Scotland) Act 1995 (c.39) is amended as follows. 

(2) In section 47 (prohibition of the carrying of offensive weapons)— 

(a) in subsection (1), the words from “without” to “him,” are repealed, 

(b) after subsection (1), insert— 

“(1A) It is a defence for a person charged with an offence under subsection (1) to 
show that the person had a reasonable excuse or lawful authority for having the 
weapon with the person in the public place.”, and 

(c) for subsection (4), substitute— 

“(4) In this section— 

 “offensive weapon” means any article— 

(a) made or adapted for use for causing injury to a person, or 

(b) intended, by the person having the article, for use for causing 
injury to a person by— 

(i)  the person having it, or 

(ii) some other person, 

 “public place” means any place other than— 

(a) domestic premises, 

(b) school premises (within the meaning of section 49A(6)), 

(c) a prison (within the meaning of section 49C(7)), 

 “domestic premises” means premises occupied as a private dwelling 
(including any stair, passage, garden, yard, garage, outhouse or other 
appurtenance of such premises which is not used in common by the 
occupants of more than one such dwelling).”. 

(3) In section 49 (offence of having in public place article with blade or point)— 

(a) in subsection (4), for the words “prove that he had good reason” substitute “show 
that the person had a reasonable excuse”,  

(b) in subsection (5), for “prove” substitute “show”, and 

(c)  for subsection (7), substitute— 

“(7) In this section, “public place” has the same meaning as in section 47(4).”. 

(4) In section 49A (offence of having article with blade or point (or offensive weapon) on 
school premises)— 

(a) in subsection (3), for the words “prove that he had good reason” substitute “show 
that the person had a reasonable excuse”, and 

(b) in subsection (4), for “prove” substitute “show”. 

(5) In section 49C(2) (offence of having offensive weapon etc. in prison), for the words 
“prove that he had good reason” substitute “show that the person had a reasonable 
excuse”. 

(6) In section 50(4) (extension of constable’s power to stop, search and arrest without 
warrant), for “3” substitute “4”.> 



After section 34 
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110 After section 34, insert— 

<Voyeurism: additional forms of conduct 

(1) The Sexual Offences (Scotland) Act 2009 (asp 9) is amended as follows. 

(2) In section 9 (voyeurism)— 

(a) after subsection (4), insert— 

“(4A) The fourth thing is that A— 

(a) without another person (“B”) consenting, and 

(b) without any reasonable belief that B consents, 

 operates equipment beneath B’s clothing with the intention of enabling A or 
another person (“C”), for a purpose mentioned in subsection (7), to observe B’s 
genitals or buttocks (whether exposed or covered with underwear) or the 
underwear covering B’s genitals or buttocks, in circumstances where the 
genitals, buttocks or underwear would not otherwise be visible. 

(4B) The fifth thing is that A— 

(a) without another person (“B”) consenting, and 

(b) without any reasonable belief that B consents, 

 records an image beneath B’s clothing of B’s genitals or buttocks (whether 
exposed or covered with underwear) or the underwear covering B’s genitals or 
buttocks, in circumstances where the genitals, buttocks or underwear would not 
otherwise be visible, with the intention that A or another person (“C”), for a 
purpose mentioned in subsection (7), will look at the image.”, 

(b)  in subsection (5)— 

(i) for “fourth” substitute “sixth”, and 

(ii) for paragraph (b), substitute— 

“(b) constructs or adapts a structure or part of a structure, 

 with the intention of enabling A or another person to do an act referred to in 
subsection (2), (3), (4), (4A) or (4B).”, and 

(c) in subsection (7), for “and (4)” substitute “, (4), (4A) and (4B)”. 

(3) In section 10(2) (interpretation of section 9), after “section 9(3)” insert “and (4A)”. 

(4) In section 26 (voyeurism towards a young child)— 

(a) after subsection (4), insert— 

“(4A) The fourth thing is that A operates equipment beneath B’s clothing with the 
intention of enabling A or another person (“C”), for a purpose mentioned in 
subsection (7), to observe— 

(a) B’s genitals or buttocks (whether exposed or covered with underwear), 
or 

(b) the underwear covering B’s genitals or buttocks, 



 in circumstances where the genitals, buttocks or underwear would not 
otherwise be visible. 

(4B) The fifth thing is that A records an image beneath B’s clothing of— 

(a) B’s genitals or buttocks (whether exposed or covered with underwear), 
or 

(b) the underwear covering B’s genitals or buttocks, 

 in circumstances where the genitals, buttocks or underwear would not 
otherwise be visible, with the intention that A or another person (“C”), for a 
purpose mentioned in subsection (7), will look at the image.”, 

(b) in subsection (5)— 

(i) for “fourth” substitute “sixth”, and 

(ii) for paragraph (b), substitute— 

“(b) constructs or adapts a structure or part of a structure, 

 with the intention of enabling A or another person to do an act referred to in 
subsection (2), (3), (4), (4A) or (4B).”, 

(c) in subsection (7), for “and (4)” substitute “, (4), (4A) and (4B)”, and 

(d) in subsection (8)— 

(i) after “section 9(3)” insert “, (4A)”, and 

(ii) after “subsections (3)” insert “, (4A)”. 

(5) In section 36 (voyeurism towards an older child)— 

(a) after subsection (4), insert— 

“(4A) The fourth thing is that A operates equipment beneath B’s clothing with the 
intention of enabling A or another person (“C”), for a purpose mentioned in 
subsection (7), to observe— 

(a) B’s genitals or buttocks (whether exposed or covered with underwear), 
or 

(b) the underwear covering B’s genitals or buttocks, 

 in circumstances where the genitals, buttocks or underwear would not 
otherwise be visible. 

(4B) The fifth thing is that A records an image beneath B’s clothing of— 

(a) B’s genitals or buttocks (whether exposed or covered with underwear), 
or 

(b) the underwear covering B’s genitals or buttocks, 

 in circumstances where the genitals, buttocks or underwear would not 
otherwise be visible, with the intention that A or another person (“C”), for a 
purpose mentioned in subsection (7), will look at the image.”, 

(b) in subsection (5)— 

(i) for “fourth” substitute “sixth”, and 

(ii) for paragraph (b), substitute— 

“(b) constructs or adapts a structure or part of a structure, 



 with the intention of enabling A or another person to do an act referred to in 
subsection (2), (3), (4), (4A) or (4B).”, 

(c) in subsection (7), for “and (4)” substitute “, (4), (4A) and (4B)”, and 

(d) in subsection (8)— 

(i) after “section 9(3)” insert “, (4A)”, and 

(ii) after “subsections (3)” insert “, (4A)”.> 

Kenny MacAskill 
 

111 After section 34, insert— 

<Sexual offences: defences in relation to offences against older children 

In section 39 of the Sexual Offences (Scotland) Act 2009 (asp 9) (defences in relation to 
offences against older children), in subsection (4)(c), after “section 30(2)(d)” insert “or 
(e)”.> 

After section 35 
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112 After section 35, insert— 

<Slavery, servitude and forced or compulsory labour 

Slavery, servitude and forced or compulsory labour 

(1) A person (“A”) commits an offence if— 

(a) A holds another person in slavery or servitude and the circumstances are such that 
A knows or ought to know that the person is so held, or 

(b) A requires another person to perform forced or compulsory labour and the 
circumstances are such that A knows or ought to know that the person is being 
required to perform such labour. 

(2) In subsection (1) the references to holding a person in slavery or servitude or requiring a 
person to perform forced or compulsory labour are to be construed in accordance with 
Article 4 of the Human Rights Convention (which prohibits a person from being held in 
slavery or servitude or being required to perform forced or compulsory labour). 

(3) A person guilty of an offence under this section is liable— 

(a) on conviction on indictment, to imprisonment for a term not exceeding 14 years, 
or to a fine, or to both, 

(b) on summary conviction, to imprisonment for a term not exceeding 12 months, or 
to a fine not exceeding the statutory maximum, or to both. 

 (4) In this section “Human Rights Convention” means the Convention for the Protection of 
Human Rights and Fundamental Freedoms agreed by the Council of Europe at Rome on 
4 November 1950.> 



After section 36 
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<Articles for use in fraud 

(1) A person (“A”) commits an offence if A has in A’s possession or under A’s control an 
article for use in, or in connection with, the commission of fraud. 

(2) A person guilty of an offence under subsection (1) is liable— 

(a) on summary conviction, to imprisonment for a term not exceeding 12 months or 
to a fine not exceeding the statutory maximum, or to both, 

(b) on conviction on indictment, to imprisonment for a term not exceeding 5 years or 
to a fine, or to both. 

(3) A person commits an offence if the person makes, adapts, supplies or offers to supply an 
article— 

(a) knowing that the article is designed or adapted for use in, or in connection with, 
the commission of fraud, or 

(b) intending the article to be used in, or in connection with, the commission of fraud. 

(4)  A person guilty of an offence under subsection (3) is liable— 

(a) on summary conviction, to imprisonment for a term not exceeding 12 months or 
to a fine not exceeding the statutory maximum, or to both, 

(b) on conviction on indictment, to imprisonment for a term not exceeding 10 years or 
to a fine, or to both. 

(5) In this section, “article” includes a program or data held in electronic form.> 

After section 37 
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114 After section 37, insert— 

<Abolition of offences of sedition and leasing-making 

Abolition of offences of sedition and leasing-making 

The following offences under the common law of Scotland are abolished— 

(a) the offence of sedition, 

(b) the offence of leasing-making.> 
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115 After section 37, insert— 

<PART 

DOUBLE JEOPARDY 

Rule against double jeopardy  



(1) It is not competent to charge a person who, whether on indictment or complaint (the 
“original” indictment or complaint), has been convicted or acquitted of an offence—  

(a) with an offence of which it would have been competent to convict the person on 
the original indictment or complaint, or  

(b) with an offence which—  

(i) arises out of the same, or largely the same, acts or omissions as gave rise to 
the original indictment or complaint, and  

(ii) is an aggravated way of committing the offence of which the person was 
convicted or acquitted.  

(2) Whether the conviction or acquittal was before or after the coming into force of this 
section is, for the purposes of the section, immaterial.  

(3) Subsection (1) is subject to sections (Tainted acquittals), (Admission subsequent to 
acquittal) and (New evidence) and is without prejudice to sections 118(1)(c) (disposal of 
appeals), 119 (provision where High Court authorises new prosecution), 183(1)(d) 
(stated case: disposal of appeal) and 185 (authorisation of new prosecution) of the 1995 
Act.  

(4) In this Part, reference to a person being convicted of an offence is—  

(a) to the person being found guilty of the offence, or  

(b) to the prosecutor accepting the person’s plea of guilty to the offence,  

in either case whether or not sentence is passed.>  
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116 After section 37, insert— 

<Plea in bar of trial  

(1) A person charged with an offence—  

(a) whether on indictment or complaint, but  

(b) other than by virtue of a section mentioned in section (Rule against double 
jeopardy)(3),  

may aver, as a plea in bar of trial, that the offence arises out of the same, or largely the 
same, acts or omissions as have already given rise to the person being tried for, and 
convicted or acquitted of, an offence (the “original offence”).  

(2) Whether the conviction or acquittal was before or after the coming into force of this 
section is, for the purposes of the section, immaterial.  

(3) If the court is satisfied, on a balance of probabilities, as to the truth of the person’s 
averment, the plea is to be sustained unless the prosecutor persuades the court that there 
is some special reason why the case should proceed to trial (as for example, but without 
prejudice to the generality of this subsection, where trials were separated on the 
application of, or with the consent of, the person).  

(4) Subsections (1) to (3) apply irrespective of where the person was tried; but this 
subsection is subject to subsection (5).  

(5) Where the person was tried outwith the United Kingdom the court may disregard a 
conviction or acquittal if—  



(a) it determines that it is in the interests of justice to do so, and  

(b) to permit the case to proceed to trial would not be inconsistent with the 
obligations of the United Kingdom under Article 54 of the Schengen Convention 
(that is to say, of the Convention of 19th June 1990 implementing the Schengen 
Agreement of 14th June 1985).  

(6) In making a determination in pursuance of subsection (5)(a), the court is in particular to 
have regard to—  

(a) whether the purpose of bringing the person to trial in the foreign country appears 
to have been to assist the person to evade justice,  

(b) whether the proceedings in the foreign country appear to have been conducted—  

(i) independently and impartially, and  

(ii) in a manner consistent with dealing justly with the person,  

(c) whether such sentence (or other disposal) as might be imposed in the foreign 
country for an offence of the kind for which the person has been acquitted or 
convicted is commensurate with any that might be imposed for an offence of that 
kind in Scotland, and  

(d) the extent to which the acts or omissions can be considered to have occurred in, 
respectively—  

(i) Scotland,  

(ii) the foreign country.> 
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117 After section 37, insert— 

<Eventual death of injured person  

(1) This section applies where—  

(a) a person (“A”) sustains physical injuries,  

(b) another person (“B”) is, whether on indictment or complaint, acquitted or 
convicted of an offence (“offence Y”) which comprises the infliction of the 
injuries, and  

(c) after the acquittal or conviction A dies, ostensibly from the injuries.  

(2) Whether the conviction or acquittal was before or after the coming into force of this 
section is, for the purposes of the section, immaterial.  

(3) If B was acquitted of offence Y (and was not then convicted of a different offence, 
“offence Z”, which comprised the infliction of the injuries) it is not competent to charge 
B with—  

(a) the murder of A,  

(b) culpable homicide as respects A, or  

(c) any other offence comprising causing A’s death.  

(4) If B was convicted of offence Y (or of offence Z), then—  



(a) for the purposes of sections (Rule against double jeopardy) and (Plea in bar of 
trial) the offences mentioned in paragraphs (a) to (c) of subsection (3) are not to 
be treated as offences arising out of the same, or largely the same, acts or 
omissions as the offence of which B was convicted, but  

(b) on B being acquitted or convicted of any of the offences mentioned in those 
paragraphs, the court may, on the motion of B and after hearing the parties on that 
motion, quash B’s conviction of offence Y (or offence Z) where satisfied that it is 
appropriate to do so.  

(5) A party may appeal to the High Court against the granting or refusing of a motion under 
subsection (4)(b).>  
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118 After section 37, insert— 

<Tainted acquittals  

(1) A person who, whether on indictment or complaint (the “original” indictment or 
complaint), has been acquitted of an offence (the “original offence”) may, provided that 
the conditions mentioned in subsection (3) are satisfied, be charged with, and prosecuted 
anew for—  

(a) the original offence, or  

(b) an offence arising out of the same, or largely the same, acts or omissions as gave 
rise to the original offence.  

(2) Whether the acquittal was before or after the coming into force of this section is, for the 
purposes of the section, immaterial.  

(3) The conditions are—  

(a) either—  

(i) that the acquitted person or some other person has (or the acquitted person 
and some other person have) been convicted of an offence against the 
course of justice, being an offence in connection with proceedings on the 
original indictment or complaint, or  

(ii) that on the application of the Lord Advocate the High Court has concluded 
on a balance of probabilities that the acquitted person or some other person 
has (or the acquitted person and some other person have) committed such 
an offence against the course of justice, and  

(b) that on the application of the Lord Advocate the High Court has—  

(i) set aside the acquittal, and  

(ii) granted authority to bring, by virtue of this section, a new prosecution.  

(4) On making an application under subsection (3), the Lord Advocate is to send a copy of 
that application to the acquitted person.  

(5) The acquitted person is entitled to appear or to be represented at any hearing of the 
application.  

(6) For the purpose of—  

(a) hearing and coming to a conclusion on any application under subsection (3)(a)(ii), 
or  



(b) hearing and determining any application under subsection (3)(b),  

three of the Lords Commissioners of Justiciary are a quorum of the Court (the 
application being determined by majority vote of those sitting).  

(7) The decision of the Court on the application is final.  

(8) Subsection (7) is without prejudice to any power of those sitting to remit the application 
to a differently constituted sitting of the Court (as for example to the whole Court sitting 
together).  

(9) The Court may appoint counsel to act as amicus curiae at the hearing in question.  

(10) Subsections (11) and (12) apply in a case where (or as the case may be where the Court, 
in coming to a conclusion under subsection (3)(a)(ii), is satisfied on a balance of 
probabilities that) the offence against the course of justice consisted of or included 
interference with a juror or with the trial judge.  

(11) An acquittal is to be set aside under subsection (3)(b)(i) if the Court is unable to 
conclude that the interference had no effect on the outcome of the proceedings on the 
original indictment or complaint.  

(12) But it is not to be so set aside if in the course of the trial, the interference (being 
interference with a juror and not with the trial judge) became known to the trial judge, 
who then allowed the trial to proceed to its conclusion.  

(13) Subsection (14) applies in a case other than is mentioned in subsection (10).  

(14) An acquittal is not to be set aside under subsection (3)(b)(i) unless the Court is satisfied 
on a balance of probabilities—  

(a) that the offence led—  

(i) to the withholding of evidence which, had it been given, would have been, 
or  

(ii) to the giving of false evidence which was,  

evidence capable of being regarded as credible and reliable by a reasonable jury, 
and  

(b) that the witholding, or as the case may be the giving, of the evidence was likely to 
have had a material effect on the outcome of the proceedings on the original 
indictment or complaint.  

(15) And an acquittal is not to be set aside under subsection (3)(b)(i), whether by virtue of 
subsections (10) to (12) or by virtue of subsections (13) and (14), if the court considers 
that setting it aside would be contrary to the interests of justice.  

(16) In this section, the expression “offence against the course of justice”—  

(a) means an offence of perverting, or of attempting to pervert, the course of justice 
(by whatever means and however the offence is described), and  

(b) without prejudice to the generality of paragraph (a), includes—  

(i) an offence under section 45(1) of the Criminal Law (Consolidation) 
(Scotland) Act 1995 (c.39) (aiding, abetting, counselling, procuring or 
suborning the commission of an offence under section 44 of that Act),  

(ii) the crime of subornation of perjury, and  

(iii) the crime of bribery.  



(17) But the expression does not include—  

(a) the crime of perjury, or  

(b) an offence under section 44(1) of that Act (statement on oath which is false or 
which the person making it does not believe to be true).>  
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119 After section 37, insert— 

<Further provision as regards prosecution by virtue of section (Tainted acquittals)  

(1) A prosecution may be brought by virtue of section (Tainted acquittals) notwithstanding 
that any time limit for the commencement of such proceedings has elapsed.  

(2) In proceedings in a prosecution brought by virtue of section (Tainted acquittals) it is 
competent for either party to lead evidence which it was competent for that party to lead 
in the earlier proceedings.  

(3) But the indictment or complaint in the prosecution is to identify any matters as respects 
which the prosecutor intends to lead evidence by virtue of subsection (2) (being matters 
as respects which it would not have been competent to lead evidence but for that 
subsection).  

(4) On granting authority under section (Tainted acquittals)(3)(b)(ii) to bring a new 
prosecution, the High Court may, after giving the parties an opportunity of being heard, 
order the detention of the accused person in custody or admit that person to bail.  

(5) In—  

(a) solemn proceedings, section 65(4)(aa) and (b) and (4A) to (9), and  

(b) summary proceedings, section 147,  

of the 1995 Act (prevention of delay in trials) applies to an accused person who is 
detained under subsection (4) as it applies to an accused person detained by virtue of 
being committed until liberated in due course of law.>  
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120 After section 37, insert— 

<Admission subsequent to acquittal  

(1) A person who, whether on indictment or complaint (the “original” indictment or 
complaint), has been acquitted of an offence but subsequently admits to committing it 
may, provided that the condition mentioned in subsection (3) is satisfied, be charged 
with, and prosecuted anew for, the offence.  

(2) Whether the acquittal was before or after the coming into force of this section is, for the 
purposes of the section, immaterial.  

(3) The condition is that on the application of the Lord Advocate the High Court has—  

(a) set aside the acquittal, and  

(b) granted authority to bring, by virtue of this section, a new prosecution.  

(4) On making an application under subsection (3), the Lord Advocate is to send a copy of 
that application to the acquitted person.  



(5) The acquitted person is entitled to appear or to be represented at any hearing of the 
application.  

(6) For the purpose of hearing and determining the application, three of the Lords 
Commissioners of Justiciary are a quorum of the Court (the application being 
determined by majority vote of those sitting).  

(7) An acquittal is not to be set aside under subsection (3)(a) unless the Court is satisfied—  

(a) on a balance of probabilities, that subsequent to the acquittal the person credibly 
admitted having committed the offence, and  

(b) that evidence is available sufficient to corroborate the admission.  

(8) Even if the Court is satisfied as is mentioned in subsection (7), it is not to set aside the 
acquittal if it considers that to do so would be contrary to the interests of justice.>  
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121 After section 37, insert— 

<Further provision as regards prosecution by virtue of section (Admission 
subsequent to acquittal)  

(1) No sentence may be passed on conviction in a new prosecution brought by virtue of 
section (Admission subsequent to acquittal) which could not have been passed under the 
proceedings on the original indictment or complaint (“the earlier proceedings”).  

(2) A new prosecution may be brought by virtue of section (Admission subsequent to 
acquittal) notwithstanding that any time limit, other than the time limit mentioned in 
subsection (3), for the commencement of such proceedings has elapsed.  

(3) Proceedings in a new prosecution brought by virtue of section (Admission subsequent to 
acquittal) are to be commenced within 2 months after the date on which authority to 
bring the prosecution was granted.  

(4) In proceedings in a new prosecution brought by virtue of section (Admission subsequent 
to acquittal) it is competent for either party to lead evidence which it was competent for 
that party to lead in the earlier proceedings.  

(5) But the indictment or complaint in the new prosecution is to identify any matters as 
respects which the prosecutor intends to lead evidence by virtue of subsection (4) (being 
matters as respects which it would not have been competent to lead evidence but for that 
subsection).  

(6) For the purposes of subsection (3), proceedings are deemed commenced—  

(a) in a case where a warrant to apprehend the accused is granted—  

(i) on the date on which the warrant is executed, or  

(ii) if it is executed without unreasonable delay, on the date on which it is 
granted, and  

(b) in any other case, on the date on which the accused is cited.  

(7) Where the 2 months mentioned in subsection (3) elapse and no new prosecution has 
been brought under this section, the order under section (Admission subsequent to 
acquittal)(3)(a) setting aside the acquittal has the effect, for all purposes, of an acquittal.  



(8) On granting authority under section (Admission subsequent to acquittal)(3)(b) to bring a 
new prosecution, the High Court may, after giving the parties an opportunity of being 
heard, order the detention of the accused person in custody or admit that person to bail.  

(9) In—  

(a) solemn proceedings, section 65(4)(aa) and (b) and (4A) to (9), and  

(b)  summary proceedings, section 147,  

of the 1995 Act (prevention of delay in trials) applies to an accused person who is 
detained under subsection (8) as it applies to an accused person detained by virtue of 
being committed until liberated in due course of law.  

(10) It is immaterial, for the purposes of this section, whether the acquittal was before or 
after the coming into force of the section.> 
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122 After section 37, insert— 

<New evidence  

(1) A person who has been acquitted, after the coming into force of this section (or on the 
day on which it comes into force), of an offence may—  

(a) if there is new evidence that the person committed the offence, and  

(b) the conditions mentioned in subsection (2) are satisfied,  

 be charged with, and prosecuted for, the offence anew.  

(2) The conditions are—  

(a) that the person’s acquittal was of an offence mentioned in subsection (9), and  

(b) that on the application of the Lord Advocate the High Court has—  

(i) set aside the acquittal, and  

(ii) granted authority to bring, by virtue of this section, a new prosecution.  

(3) The setting aside of the acquittal and the granting of such authority may, under 
subsection (2)(b), be applied for on one occasion only.  

(4) On making an application under that subsection, the Lord Advocate is to send a copy of 
the application to the acquitted person.  

(5) The acquitted person is entitled to appear or to be represented at any hearing of the 
application.  

(6) For the purpose of hearing and determining the application under subsection (2)(b), 
three of the Lords Commissioners of Justiciary are a quorum of the Court (the 
application being determined by majority vote of those sitting).  

(7) An acquittal is not to be set aside under subsection (2)(b)(i) unless the Court is satisfied 
that—  

(a) the case against the accused is strengthened substantially by the new evidence,  

(b) the new evidence is evidence which was not available, and could not with the 
exercise of reasonable diligence have been made available, at the trial in respect 
of the original offence, and  



(c) on the new evidence and the evidence which was led at that trial it is highly likely 
that a reasonable jury properly instructed would have convicted the person of the 
offence.  

(8) Even if the Court is satisfied as is mentioned in subsection (7), it is not to set aside the 
acquittal if it considers that to do so would be contrary to the interests of justice.  

(9) The offences are—  

(a) murder,  

(b) at common law, rape, and  

(c) an offence under either section 1 (rape) or section 18 (rape of a young child) of 
the Sexual Offences (Scotland) Act 2009 (asp 9).  

(10) The Scottish Ministers may by order amend subsection (9) so as to add further offences 
to those for the time being mentioned in that subsection.  

(11) But subsection (1) does not apply as respects a person’s acquittal of an offence so added 
if the date of acquittal is earlier than that on which the addition is effected.>  

Bill Aitken 
 

123 After section 37, insert— 

<Further provision as regards prosecution by virtue of section (New evidence)  

(1) No sentence may be passed on conviction in a new prosecution brought by virtue of 
section (New evidence) which could not have been passed under the indictment on the 
trial of which the person was acquitted of the offence in question.  

(2) A new prosecution may be brought by virtue of section (New evidence) notwithstanding 
that any time limit for the commencement of such proceedings, other than the time limit 
mentioned in subsection (3), has elapsed.  

(3) Proceedings in a new prosecution brought by virtue of section (New evidence) are to be 
commenced within 2 months after the date on which authority to bring the prosecution 
was granted.  

(4) In proceedings in a new prosecution brought by virtue of section (New evidence) it is 
competent for either party to lead evidence which it was competent for that party to lead 
in the earlier proceedings.  

(5) But the indictment in the new prosecution is to identify any matters as respects which 
the prosecutor intends to lead evidence by virtue of subsection (4) (being matters as 
respects which it would not have been competent to lead evidence but for that 
subsection).  

(6) For the purposes of subsection (3), proceedings are deemed commenced—  

(a) in a case where a warrant to apprehend the accused is granted—  

(i) on the date on which the warrant is executed, or  

(ii) if it is executed without unreasonable delay, on the date on which it is 
granted, and  

(b) in any other case, on the date on which the accused is cited.  

(7) Where the 2 months mentioned in subsection (3) elapse and no new prosecution has 
been brought under this section, the order under section (New evidence)(2)(b)(i) setting 
aside the acquittal has the effect, for all purposes, of an acquittal.  



(8) On granting authority under section (New evidence)(2)(b)(ii) to bring a new prosecution, 
the High Court is, after giving the parties an opportunity of being heard, to order the 
detention of the accused person in custody or to admit that person to bail.  

(9) Subsections (4)(aa) and (b) and (4A) to (9) of section 65 of the 1995 Act (prevention of 
delay in trials) apply to an accused person who is detained under subsection (8) as they 
apply to an accused person detained by virtue of being committed until liberated in due 
course of law.>  

Bill Aitken 
 

124 After section 37, insert— 

<Nullity of proceedings on previous indictment or complaint  

(1) Subsection (3) applies where—  

(a) a person has, whether on indictment or complaint—  

(i) been charged with, and  

(ii) acquitted or convicted of, an offence, and  

(b) the conditions mentioned in subsection (4) are satisfied.  

(2) Whether the conviction or acquittal was before or after the coming into force of this 
section is, for the purposes of the section, immaterial.  

(3) The person may be charged with, and prosecuted anew for, the offence.  

(4) The conditions are that, on the application of the prosecutor and after hearing the parties, 
the High Court is satisfied—  

(a) that the proceedings on the indictment or complaint were a nullity, and  

(b) that it would not be contrary to the interests of justice to proceed as mentioned in 
subsection (3).>  

Bill Aitken 
 

125 After section 37, insert— 

<Amendment of Schedule 1 to the Contempt of Court Act 1981  

(1) Schedule 1 to the Contempt of Court Act 1981 (c.49) (times when proceedings are 
active for the purposes of section 2 of that Act) is amended as follows.  

(2) After paragraph 1 (the expressions “criminal proceedings” and “appellate proceedings”), 
there is inserted—  

“1A Proceedings under sections (Plea in bar of trial) to (Nullity of proceedings on 
previous indictment or complaint) of the Criminal Justice and Licensing 
(Scotland) Act 2010 (asp 00) are criminal proceedings (and are not appellate 
proceedings) for the purposes of this Schedule.”.  

(3) In paragraph 4 (initial steps of criminal proceedings), at the end there is added—  

“(f) the making of an application under section (Tainted acquittals)(3)(a)(ii) 
or (b) (tainted acquittals), (Admission subsequent to acquittal)(3) 
(admission subsequent to acquittal) or (New evidence)(2)(b) (new 
evidence) of the Criminal Justice and Licensing (Scotland) Act 2010 (asp 
00).”.  



(4) In paragraph 5 (conclusion of criminal proceedings), at the end there is added—  

“(d) where the initial steps of the proceedings are as mentioned in paragraph 
4(f)—  

(i) by refusal of the application,  

(ii) if the application is granted and within 2 months thereafter a new 
prosecution is brought, by acquittal, or as the case may be by 
sentence, in the new prosecution.”.  

(5) In paragraph 7 (discontinuance of proceedings), at the end there is added—  

“(d) where the initial steps of the proceedings are as mentioned in paragraph 
4(f) and the application is granted, if no new prosecution is brought 
within 2 months thereafter.”.> 

Section 38 

Bill Aitken 
 

126 In section 38, page 53, line 17, after <not> insert <normally> 

Bill Aitken 
 

127 In section 38, page 53, line 18, after <not> insert <normally> 

Section 39 

Kenny MacAskill 
 

128 In section 39, page 53, line 32, after <offence> insert <committed by the partnership>  

Kenny MacAskill 
 

129 In section 39, page 54, line 9, at end insert— 

<(  ) In subsection (1), the references to a partner of a partnership include references to a 
person purporting to act as a partner of the partnership.> 

Section 40 

Kenny MacAskill 
 

130 In section 40, page 54, line 23, leave out <all reasonable hours> and insert <a reasonable time and 
in a reasonable place> 

Bill Aitken 
 

131 Leave out section 40 



After section 43 

Kenny MacAskill 
 

132 After section 43, insert— 

<Bail conditions: remote monitoring requirements 

Sections 24A to 24E of the 1995 Act (bail conditions: remote monitoring) are repealed.> 

Section 61 

Kenny MacAskill 
 

133 In section 61, page 76, line 6, after <reasons> insert <for making the reference> 

Kenny MacAskill 
 

134 In section 61, page 76, line 9, leave out from <additional> to end of line 10 and insert <the 
appellant to found the appeal on additional grounds> 

Kenny MacAskill 
 

135 In section 61, page 76, line 19, leave out <additional grounds to be raised> and insert <the appeal 
to be founded on additional grounds> 

Section 70 

Kenny MacAskill 
 

136 In section 70, page 89, line 34, leave out <and Wales> 

Kenny MacAskill 
 

137 In section 70, page 90, line 21, leave out from <body> to end of line 23 and insert <health and 
social care body mentioned in paragraphs (a) to (e) of section 1(5) of the Health and Social Care 
(Reform) Act (Northern Ireland) 2009 (c.1).> 

Section 72 

Kenny MacAskill 
 

138 In section 72, page 94, line 29, leave out <Law> and insert <Justice> 

Kenny MacAskill 
 

139 In section 72, page 94, line 41, leave out <27> and insert <37> 

Kenny MacAskill 
 

140 In section 72, page 94, line 42, leave out <penetrative> 



Kenny MacAskill 
 

141 In section 72, page 95, line 1, leave out <31> and insert <42> 

Kenny MacAskill 
 

142 In section 72, page 95, line 2, leave out <35> and insert <46> 

Kenny MacAskill 
 

143 In section 72, page 95, line 3, at end insert— 

<(  ) an offence under section (Slavery, servitude and forced or compulsory 
labour) (slavery, servitude and forced or compulsory labour) of the 
Criminal Justice and Licensing (Scotland) Act 2010 (asp 00).> 

Kenny MacAskill 
 

144 In section 72, page 95, line 14, leave out <42> and insert <54> 

After section 74 

Kenny MacAskill 
 

145 After section 74, insert— 

<Sex offender notification requirements 

Sex offender notification requirements 

(1) The Sexual Offences Act 2003 (c.42) is amended as follows. 

(2) In section 85 (notification requirements: periodic notification)— 

(a) in subsection (1), for “period of one year” substitute “applicable period”, 

(b) in subsection (3), for “period referred to in subsection (1)” substitute “applicable 
period”, and 

(c) after subsection (4) insert— 

“(5) In this section, the “applicable period” means— 

(a) in any case where subsection (6) applies to the relevant offender, such 
period not exceeding one year as the Scottish Ministers may prescribe in 
regulations, and 

(b) in any other case, the period of one year. 

(6) This subsection applies to the relevant offender if the last home address 
notified by the offender under section 83(1) or 84(1) or subsection (1) was the 
address or location of such a place as is mentioned in section 83(7)(b).”. 

(3) In section 86 (notification requirements: travel outside the United Kingdom), subsection 
(4) is repealed. 

(4) In section 87 (method of notification and related matters), subsection (6) is repealed. 

(5) In section 96 (information about release or transfer), subsection (4) is repealed. 

(6) In section 138 (orders and regulations)— 



(a) in subsection (2), after “84,” insert “85,”, and 

(b) after subsection (3) insert— 

“(4) Orders or regulations made by the Scottish Ministers under this Act may— 

(a) make different provision for different purposes, 

(b) include supplementary, incidental, consequential, transitional, transitory 
or saving provisions.”.> 

After section 75 

Kenny MacAskill 
 

146 After section 75, insert— 

<Risk of sexual harm orders: spent convictions 

In section 7 of the Rehabilitation of Offenders Act 1974 (c.53) (limitations on 
rehabilitation under the Act), in subsection (2), after paragraph (bb) insert— 

“(bc) in any proceedings on an application under section 2, 4 or 5 of the 
Protection of Children and Prevention of Sexual Offences (Scotland) Act 
2005 (asp 9) or in any appeal under section 6 of that Act;”.> 

Section 89 

Bill Aitken 
 

147 In section 89, page 106, line 37, leave out <review all the> and insert <disclose to the accused 
all> 

Bill Aitken 
 

148 In section 89, page 106, line 38, leave out from <and> to end of line 14 on page 107 

Bill Aitken 
 

149 In section 89, page 107, line 15, leave out <(5)> and insert <(2)> 

Section 90 

Bill Aitken 
 

150 In section 90, page 107, line 19, leave out <(5) or (6)> and insert <(2)> 

Bill Aitken 
 

151 In section 90, page 107, leave out lines 24 to 26 and insert <and 

(b) disclose to the accused any such information not already disclosed under section 
89(2).> 



Bill Aitken 
 

152 In section 90, page 107, line 28, leave out <(5) or (6)> and insert <(2)> 

Section 91 

Bill Aitken 
 

153 In section 91, page 108, line 5, leave out <89(5) or 90(2)> and insert <89(2) or 90(2)(b)> 

Section 92 

Bill Aitken 
 

154 In section 92, page 108, line 10, leave out <89(5), 90(2)(c), 94(1)(c) or 95(3)(c)> and insert 
<89(2) or 90(2)(b)> 

Section 93 

Bill Aitken 
 

155 In section 93, page 108, line 20, leave out <(5)> and insert <(2)>  

Section 94 

Bill Aitken 
 

156 Leave out section 94 

Section 95 

Bill Aitken 
 

157 Leave out section 95 

Section 96 

Bill Aitken 
 

158 In section 96, page 110, line 28, leave out <89(5), 90(2)(c), 94(1)(c) or 95(3)(c)> and insert 
<89(2) or 90(2)(b)> 

Section 97 

Bill Aitken 
 

159 In section 97, page 110, line 36, leave out <89(5), 90(2)(c), 94(1)(c) or 95(3)(c)> and insert 
<89(2) or 90(2)(b)> 



Section 98 

Bill Aitken 
 

160 In section 98, page 111, line 5, leave out <89(5), 90(2)(c), 94(1)(c) or 95(3)(c)> and insert <89(2) 
or 90(2)(b)> 

Section 100 

Bill Aitken 
 

161 In section 100, page 111, line 36, leave out <89(5), 90(2)(c), 94(1)(c) or 95(3)(c)> and insert 
<89(2) or 90(2)(b)> 

Section 102 

Bill Aitken 
 

162 In section 102, page 112, line 26, leave out from <89(5)> to <information> in line 28 and insert 
<89(2) or 90(2)(b) the prosecutor is required to disclose an item of information to an accused> 

Bill Aitken 
 

163 In section 102, page 113, line 5, leave out from <89(5)> to end of line 6 and insert <89(2) or, as 
the case may be, 90(2)(b)> 

Section 106 

Bill Aitken 
 

164 In section 106, page 115, line 14, leave out <89(5), 90(2)(c), 94(1)(c) or 95(3)(c)> and insert 
<89(2) or 90(2)(b)> 

Section 111 

Bill Aitken 
 

165 In section 111, page 117, line 6, leave out <89(5), 90(2)(c), 94(1)(c) or 95(3)(c)> and insert 
<89(2) or 90(2)(b)> 

Section 116 

Bill Aitken 
 

166 In section 116, page 119, line 24, leave out from <89(5)> to end of line 27 and insert <89(2), 

(b) section 90(1) and (2), 

(c) section 93(2) (where it first occurs),> 



Section 117 

Kenny MacAskill 
 

167 In section 117, page 120, line 31, leave out <it> and insert <such abnormality> 

Section 121 

Kenny MacAskill 
 

168 In section 121, page 123, leave out lines 2 and 3 and insert— 

<(3A) No order may be made under subsection (1) unless a draft of the statutory 
instrument containing the order has been laid before and approved by 
resolution of the Scottish Parliament.> 

Section 122 

Kenny MacAskill 
 

169 In section 122, page 125, line 1, leave out from <5,> to <29> in line 2 and insert <5 and 11> 

After section 124 

Kenny MacAskill 
 

170 After section 124, insert— 

<Licensing of street trading: food hygiene certificates 

(1) Section 39 of the 1982 Act (street traders’ licences) is amended as follows. 

(2) In subsection (4), for the words from “the requirements” to the end substitute “such 
requirements as the Scottish Ministers may by order made by statutory instrument 
specify”. 

(3) After subsection (4), insert— 

“(5) An order under subsection (4) may specify requirements by reference to 
provision contained in another enactment. 

(6) A statutory instrument containing an order made under subsection (4) is 
subject to annulment in pursuance of a resolution of the Scottish Parliament.”.> 

Section 125 

Kenny MacAskill 
 

171 In section 125, page 128, line 24, at beginning insert <In> 

Kenny MacAskill 
 

172 In section 125, page 128, line 24, leave out from <is> to <In> in line 26 and insert <, in> 



Section 128 

Kenny MacAskill 
 

173 In section 128, page 129, line 25, at end insert— 

<(  ) in paragraph 2(3)(b), after “application” insert “(other than the date and place of 
birth of any person)”, 

(  ) in paragraph 2(8)(a), after “application” insert “(other than the date and place of 
birth of any person)”,> 

Section 129 

Kenny MacAskill 
 

174 Leave out section 129 

After section 131 

Kenny MacAskill 
 

175 After section 131, insert— 

<Reviews of premises licences: notification of determinations 

(1) The 2005 Act is amended as follows. 

(2) After section 39 (Licensing Board’s powers on review), insert— 

“39A Notification of determinations 

(1) Where a Licensing Board, at a review hearing— 

(a) decides to take one of the steps mentioned in section 39(2), or 

(b) decides not to take one of those steps, 

 the Board must give notice of the decision to each of the persons mentioned in 
subsection (2). 

(2) The persons referred to in subsection (1) are— 

(a) the holder of the premises licence, and 

(b)  where the decision is taken in connection with a premises licence review 
application, the applicant. 

(3) Where subsection (1)(a) applies, the holder of the premises licence may, by 
notice to the clerk of the Board, require the Board to give a statement of 
reasons for the decision. 

(4) Where— 

(a) subsection (1)(a) or (b) applies, and 

(b) the decision is taken in connection with a premises licence review 
application, 

 the applicant may, by notice to the clerk of the Board, require the Board to give 
a statement of reasons for the decision. 



(5) Where the clerk of a Board receives a notice under subsection (3) or (4), the 
Board must issue a statement of the reasons for the decision to— 

(a) the person giving the notice, and 

(b) any other person to whom the Board gave notice under subsection (2). 

(6) A statement of reasons under subsection (5) must be issued— 

(a) by such time, and 

(b) in such form and manner, 

 as may be prescribed.”.> 

After section 132 

Kenny MacAskill 
 

176 After section 132, insert— 

<Premises licence applications: food hygiene certificates 

(1) Section 50 of the 2005 Act (certificates as to planning, building standards and food 
hygiene) is amended as follows. 

(2) In subsection (7), for the words from “the requirements” to the end substitute “such 
requirements as the Scottish Ministers may, by order, specify.”. 

(3) After subsection (7), insert— 

“(7A) An order under subsection (7) may specify requirements by reference to 
provision contained in another enactment.”. 

(4) In subsection (8)(c), for “the 1990 Act” substitute “section 5 of the Food Safety Act 
1990 (c.16)”.> 

Section 136 

Kenny MacAskill 
 

177 In section 136, page 135, line 3, at end insert— 

<“(ba) the notice does not include a recommendation under section 73(4),> 

Kenny MacAskill 
 

178 In section 136, page 135, leave out lines 22 to 27 and insert— 

<(a) hold a hearing for the purposes of considering and determining the 
application, and 

(b) after having regard to the circumstances in which the personal licence 
previously held expired or, as the case may be, was surrendered— 

(i) refuse the application, or 

(ii) grant the application.”.> 



After section 137 

Kenny MacAskill 
 

179 After section 137, insert— 

<Appeals 

In section 131(2) of the 2005 Act (appeals), the words “by way of stated case, at the 
instance of the appellant,” are repealed.> 

Schedule 4 

Kenny MacAskill 
 

180 In schedule 4, page 149, line 11, leave out <22(2) or> 

Kenny MacAskill 
 

181 In schedule 4, page 150, leave out lines 18 to 21 

Section 140 

Kenny MacAskill 
 

182 Leave out section 140 

Section 142 

Kenny MacAskill 
 

183 Leave out section 142 

Section 143 

Kenny MacAskill 
 

184 In section 143, page 138, line 32, at end insert— 

<(  ) an order under section (Mutual recognition of judgments and probation 
decisions)(1),> 

Bill Aitken 
 

185 In section 143, page 138, line 32, at end insert— 

<( ) an order under section (New evidence)(10),> 

Kenny MacAskill 
 

186 In section 143, page 138, leave out line 33 



Kenny MacAskill 
 

187 In section 143, page 138, line 33, at end insert— 

<(  ) an order under section 146(1) containing provisions which modify any enactment 
(including this Act), or> 

Kenny MacAskill 
 

188 In section 143, page 138, line 34, leave out <146(1) or> 

Schedule 5 

Kenny MacAskill 
 

189 In schedule 5, page 151, line 35, at end insert— 

<The Libel Act 1792 (c.60) 

The Libel Act 1792 is repealed. 

The Criminal Libel Act 1819 (c.8) 

The Criminal Libel Act 1819 is repealed. 

The Defamation Act 1952 (c.66) 

In the Defamation Act 1952, section 17(2) is repealed.> 

Kenny MacAskill 
 

190 In schedule 5, page 152, line 24, at end insert— 

<The Incest and Related Offences (Scotland) Act 1986 (c.36) 

  The Incest and Related Offences (Scotland) Act 1986 is repealed.> 

Kenny MacAskill 
 

191 In schedule 5, page 153, line 3, after <89> insert <, 111> 

Kenny MacAskill 
 

192 In schedule 5, page 153, line 3, at end insert— 

<The Trade Union and Labour Relations (Consolidation) Act 1992 (c.52) 

In section 243(4)(b) of the Trade Union and Labour Relations (Consolidation) Act 1992 
(restriction of offence of conspiracy: Scotland), the words “or sedition” are repealed.> 

Kenny MacAskill 
 

193 In schedule 5, page 153, line 12, at end insert— 

<The Criminal Procedure (Consequential Provisions) (Scotland) Act 1995 (c.40) 

In Schedule 4 to the Criminal Procedure (Consequential Provisions) (Scotland) Act 
1995 (minor and consequential amendments), in paragraph 44, sub-paragraph (2) is 
repealed.> 



Kenny MacAskill 
 

194 In schedule 5, page 157, line 8, at end insert— 

<The Defamation Act 1996 (c.31) 

In the Defamation Act 1996, section 20(2) is repealed.> 

Kenny MacAskill 
 

195 In schedule 5, page 157, line 10, leave out paragraph 44 and insert— 

<(1) The Crime and Punishment (Scotland) Act 1997 is amended as follows. 

(2) In section 9 (power to specify hospital unit), in subsection (1)(a), for “insane” substitute 
“found not criminally responsible or unfit for trial”. 

(3) In section 13 (increase in sentences available to sheriff and district courts), subsection 
(2) is repealed. 

(4)  In section 56 (powers of the court on remand or committal of children and young 
persons), subsection (3) is repealed.> 

Kenny MacAskill 
 

196 In schedule 5, page 157, line 28, at end insert— 

<The Legal Deposit Libraries Act 2003 (c.28) 

Section 10 of the Legal Deposit Libraries Act 2003 (exemption from liability: activities 
in relation to publications) is amended as follows— 

(a) in subsection (1), the words “, or subject to any criminal liability,” are repealed, 

(b) in subsection (2)(a), the words “in the case of liability in damages” are repealed, 

(c) in subsection (3), the words “, or subject to any criminal liability,” are repealed, 

(d) in subsection (4)(a), the words “in the case of liability in damages” are repealed, 

(e) in subsection (6)(a), the words “, or subject to any criminal liability,” are repealed, 
and 

(f) in subsection (8), the words “and criminal liability” are repealed.> 

Kenny MacAskill 
 

197 In schedule 5, page 158, line 36, at end insert <and 

(ii) sub-paragraph (b) is repealed.> 

Kenny MacAskill 
 

198 In schedule 5, page 159, line 14, leave out <134> and insert <156> 


