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Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill 
 

Written submission from the Law Society of Scotland 
 

PART 8 – LICENSING UNDER CIVIC GOVERNMENT (SCOTLAND) ACT 
1982 
 
Introduction 
 
The Law Society of Scotland (‘the Society’) welcomes the opportunity to 
comment upon Parts 8 and 9 of the Criminal Justice and Licensing (Scotland) 
Bill as introduced in the Scottish Parliament on 5 March 2009 and has the 
following comments to make upon its terms. 
 
General Comments 
 
The Society has submitted a response to Parts 1 to 7 inclusive of the Bill 
under separate cover. 
 
The Society notes that Section 129 of the Bill (Sale of Alcohol to Persons 
Under 21 etc.) and Section 140 of the Bill (Licensed Premises: Social 
Responsibility Levy) are to be removed from the Bill at Stage 2. 
 
The Society further notes that these provisions may be introduced in a Health 
Bill in future and would welcome the opportunity to comment at a later stage.  
 
With regard to part 9 of the Bill the Society is concerned that the Bill does not 
seek to repeal the appeal provisions contained within Sections 131 and 132 of 
the Licensing (Scotland) Act 2005 and the Act of Sederunt (Summary 
Applications and Appeals etc Rules) Amendment (Licensing (Scotland) Act 
2005) 2008 where there has been a departure from appeal by way of 
summary application to the sheriff to one where appeal is made by application 
by way of stated case.  It is the Society’s view that the new procedure is both 
cumbersome and time consuming.  The Society is of the view that appeals 
against decisions of the Licensing Board should revert to summary application 
procedure. The Society understands that this view is supported by other 
stakeholders.  
 
The Society is further concerned that that the Bill does not amend the 2005 
act by the re-introduction of the site only application procedure under Section 
26 (2) of the Licensing (Scotland) Act 1976. In terms of section 26 (2), an 
applicant could make an application to the board having obtained only 
planning permission. The difficulty now is that applicants require to incur the 
expense of an operating plan, a layout plan and all statutory consents before 
the Board can consider the application for premises licence. The current 
provisions discourages applicants from applying for a premises licence where 
one may well be granted without objection. 
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The Society’s Licensing Law Sub-Committee responded to the Scottish 
Government consultation entitled ‘Changing Scotland’s Relationship with 
Alcohol: a Discussion Paper on our Strategic Approach’.  It would appear to 
the Society that the main aspects of that consultation paper may be carried 
forward in any separate Health Bill.  The Society’s Licensing Law Sub-
Committee stated at that time that it would welcome any initiative brought 
forward to improve the nation’s health and to encourage both the sensible 
retailing and consumption of alcohol.  The Society’s Licensing Law Sub-
Committee notes that Parts 8 and 9 seek to amend both the Civic 
Government (Scotland) Act 1982 and the Licensing (Scotland) Act 2005 
respectively and would wish to make specific comment upon its terms. 
 
SPECIFIC  COMMENTS 
 
PART 8 – LICENSING UNDER CIVIC GOVERNMENT (SCOTLAND) ACT 
1982 
 
Section 121 – Conditions to which Licences under 1982 Act are to be 
subject 
 
The Society notes that this Section inserts new Sections 3A, Mandatory 
Licence Conditions and 3B, Standard Licence Conditions into Section 3 of the 
1982 Act.  The Society notes that the existing ‘deemed grant’ provisions 
whereby a licence is deemed to have been granted where the licensing 
authority has failed to reach a final decision on a grant application before the 
expiry of the statutory period is to be retained.  The Society notes that 
thereafter, Scottish Ministers may prescribe mandatory licence conditions by 
order and licensing authorities may determine conditions to which licence is 
granted by them are to be subject to ‘standard conditions’.  The Society also 
notes that licensing authorities are required to publish such standard 
conditions proposed by them. The Society is of the view, therefore, that a 
transitional period will be required in order to allow licensing authorities the 
time to draft, consider, publish and determine standard conditions for all 
licence types. 
 
Section 122 – Licensing: Powers of Entry and Inspection for Civilian 
Employees 
 
The Society notes that the Bill seeks to extend the rights of entry and 
inspection under the 1982 Act to include civilian staff employed by the police 
under the provisions of Section 9 of the Police (Scotland) Act 1967.  The 
Society would consider this to be a helpful measure with regard to police 
allocation of resources, but has no specific comment.   
 
Section 123 – Licensing of Metal Dealers 
 
The Society notes that the Bill seeks to replace the mandatory licensing 
scheme for metal dealers with an optional scheme allowing it to the discretion 



CJL86b 

3 

of local authorities to determine whether or not licences are required in their 
areas.  This requires a resolution of the licensing authority to be of effect.  The 
Society would anticipate the retrospective de-licensing of metal dealers in 
areas where such a resolution is not made and accordingly a transitional 
period would be required for those areas wishing to retain the licensing of 
metal dealers.   
 
Section 124 – Licensing of Taxis and Private Hire Cars 
 
The Society notes that Section 124 (2) amends Section 13 of the Civic 
Government (Scotland) Act 1982 to require that anyone applying for a taxi or 
private hire car driver’s licence now has to have held a full driving licence for 
the period of 12 months immediately prior to the date of application, as 
opposed to having held it during any continuous period of 12 months prior to 
the date of his application (Section 13(3) of the 1982).  The Society is unsure 
as regards the policy intent of this provision as it may unduly penalise 
applicants who have not held a full driving licence for the period of 12 months 
immediately prior to the date of application.  
 
Section 13 (3) of the 1982 Act ensures that an individual  has at least 12 
months’ driving experience before being able to apply for a taxi or private hire 
car driver’s licence and was not enacted to “double penalise” an individual 
who had already been disqualified by the court from holding or obtaining a 
driving licence. By way of practical example, under the current provisions, a 
taxi driver disqualified for six months on 1st January 2009 under the “totting 
up” provisions would be in a position to make application on or after 1st July 
2009. While it is clearly a matter for the licensing authority as to whether his 
taxi driver’s licence is granted, under the new provisions, he would have to 
wait until 1st July 2010 before he could make application. In effect, he cannot 
earn a living as a taxi driver for 18 months following upon being disqualified by 
the court from holding or obtaining a driving licence for only 6 months. Should 
this provision be taken forward, the Society believes that licensing authorities 
should have discretion to grant on cause shown by the applicant. 
 
Section 124(3) amends Section 17 of the 1982 Act by changing the 
requirements relative to the review of taxi fares.  The Society notes that the 
review at present is to be commenced within 18 months from the date when 
the previous fare tariff came into effect and that the outcome and new fares 
fixed can come into effect well after the 18 month period.  The Society notes 
however that this new provision requires that the process be completed within 
the 18 month period and would highlight the practical issue of this 18 month 
period  requiring to take into account the consultation process which can take 
a considerable period of time.   
 
The Society further notes that Section 124(5) inserts a new Section 18A into 
the 1982 Act entitled Publication and Coming into Effect of Taxi Fares.  The 
Society notes that in terms of the new Section 18(A)(3) the licensing authority 
must give notice of the scales by advertisement in a newspaper circulating in 
its area and specify in that advertisement the date on which the scales are to 
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come into effect.  The Society would consider requirement to publish a 
newspaper somewhat anomalous and expensive given the modern approach 
of the Licensing (Scotland) Act 2005 which permits advertising via a website. 
 
Section 125 – Licensing of Market Operators  
 
The Society notes that this section amends Section 40 of the 1982 Act by 
repealing the exemption from the requirement to hold a market operator’s 
licence for functions held by charitable, religious, youth, recreational, 
community, political or similar organisations.  The Society further notes that 
an exemption is still in place for markets held only for the sale of livestock, 
fodder or grain.  
 
It is unclear as to the policy intent of this particular provision as charitable and 
community organisations in future will require to consider the cost of obtaining 
a market operator’s licence and associated costs and that this may well prove 
to be prohibitive and consequently such organisations may consider it 
unviable to hold such functions. The Society questions whether this 
amendment is in the public interest. 
 
Section 126 – Licensing of Public Entertainment  
 
The Society notes that in terms of the current provisions as contained in 
Section 41 of the 1982 Act, only those forms of entertainment for which a 
charge is made require a Public Entertainment Licence and this amendment 
would require the licensing of events by public entertainment for such events 
which are free to the public.  The Society notes that this should allow licensing 
authorities to control large scale public entertainments which are free.   
 
With reference to the comments at Section 125 above, the cost of applying 
and obtaining a licence would no doubt prove prohibitive for such community 
organisations which have previously held local events providing forms of 
entertainment for free. While the Society recognises that certain large scale 
free events may sensibly require to be licensed, it questions the need to 
license small scale free community based events.  
 
Section 127 – Licensing of Late Night Catering 
 
The Society notes that this amends Section 42 of the 1982 Act by substituting 
the word ‘food’ for ‘meals or refreshment’.  This means that premises 
providing meals and refreshments between 11pm and 5am which at present 
require to be licensed will now require to be licensed if they sell food.  
 
It should be noted that the definition of food as defined in Section 1 of the 
Food Safety Act 1990 includes both drink and chewing gum.  The Society is of 
the view that Section 42 of the 1982 Act was enacted in order to regulate the 
sale of meals or refreshments from take-away establishments located in the 
main in city centres and in residential areas with potential for disturbance.  
The Society would therefore question why late night grocers, 24-hour stores 



CJL86b 

5 

and motorway service stations etc should be brought within the scope of 
these provisions and questions whether the regulation and cost is 
proportionate to the perceived benefit.   
 
Section 128 – Applications for Licences 
 
The Society notes that a number of provisions of Schedule 1 to the 1982 Act 
are to be amended in terms of Section 128 of the Bill which include extending 
the time allowed for making representations or any application for the grant or 
renewal of a licence from 21 days to 28 days, increasing the period of notice 
which licensing authorities must give for attendance at the hearing from seven 
days to 14 days and allowing licensing authorities to consider licence renewal 
applications received after the expiry date as renewals rather than 
applications for a new licence for up to 28 days after the expiry of the previous 
licence. 
 
 With particular reference to Section 128(2)(e) which inserts paragraph 5A into 
Schedule 1 of the 1982 Act, the Society is concerned that a licensing authority 
may, for the purposes of sub-paragraph 5 of the 1982 Act (grant or renewal of 
a licence) deem an application for renewal of a licence made up to 28 days 
after the expiry of the licence to be an application made before the expiry.  
Whilst this provision appears to save an applicant from his or her own 
inadvertent failing to renew timeously, there are practical difficulties. The date 
of expiry of a licence is crucial both as regards to whether an offence has 
been committed and also, in taxi licensing terms, having regard to the power 
given to licensing authorities to limit the number of taxi licences for their area, 
whether one of the limited number of taxi licences is now available.  The 
Society would further highlight that there is no test for ‘on good cause being 
shown’ nor does there require to be a hearing of such good cause. 
 
PART 9 – ALCOHOL LICENSING 
 
Section 130 – Premises Licence Applications:  Notification 
Requirements  
 
The Society welcomes the amendment to Section 21 of the 2005 Act whereby 
Licensing Boards no longer require, when notifying the range of interested 
parties as required by the 2005 Act to include with that notification a copy of 
the application, except in respect of the Chief Constable who requires to be 
provided with a copy of the application.  Whilst it is noted that the provision of 
a copy of the application to any other person to whom notice is given is 
discretionary, the Society would suggest that such person to whom notice of 
an application has been given can of course inspect the application at a local 
authority office during normal working hours.   
 
Section 131 – Premises Licence Applications:  Modification of Layout 
Plans  
 
The Society notes that this amendment to Section 23 of the 2005 Act would 
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be that an application must now be granted if the applicant accepts a 
modification to either the operating plan or the layout plan (or both).  From a 
practical point of view, an amended layout plan would require to be lodged in 
order to reflect the modification and proceedings would require to be 
continued to allow this to take place.  It should be noted that such a 
modification may have a consequential effect upon capacity which requires to 
be included within the operating plan and also the amended plan might 
require local authority consent, from planning, building control and 
environmental health. It may also require listed building consent. The Society 
would highlight potential difficulties in Licensing Boards either proposing 
modifications to layout plans which had received the statutory consents which 
would then no longer be capable of obtaining such consent or, conversely, 
Licensing Board refusing applications accompanied by layout plans which had 
received the appropriate statutory consents.  The Society would suggest that 
this proposal requires further clarification.   
 
Section 132 – Premises Licence Applications:  Anti-Social Behaviour 
Reports 
 
The Society notes that Section 132 inserts a new section 2A into Section 22 
of the 2005 Act by allowing the Chief Constable to make representations 
concerning a premises licence application by providing the Board with an anti-
social behaviour report.  The Society has no particular comment with regard 
to this provision as it is a matter for the appropriate Chief Constable to make 
such a representation.  The Society also notes that the Board itself can 
request such a report from the appropriate Chief Constable in terms of the 
new Section 24A of the Act, and has no comment to make with regard to this 
provision.   
 
Section 133 – Sale of Alcohol to Trade 
 
The Society welcomes this provision which corrects an unintended 
consequence of the 2005 Act, and will now allow the trade to purchase 
alcohol from a premises holding a premises or occasional licence.   
 
Section 134 – Occasional Licences 
 
The Society welcomes this provision which will enable the fast tracking of 
some occasional licences where there is very limited notice of a need for such 
a licence, e.g. a funeral but would question why similar provision has not also 
been applied to extended hours applications.   
 
Section 135 – Extended Hours Application: variation of conditions  
 
The Society welcomes this provision. It notes that there does not appear to be 
a change to the position as set out in the Licensing (Scotland) Act 1976 with 
regard to Licensing Boards having the flexibility to apply additional conditions 
to granting extended hours applications.   
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Section 136 – Personal Licences  
 
The Society welcomes the provision to amend Section 74 to allow a Licensing 
Board to refuse to process or issue a personal licence if the applicant already 
holds a valid personal licence and the creation of a new offence to apply for a 
second personal licence under the 2005 Act if the applicant already holds a 
personal licence.  The Society is, however, of the view that a personal licence 
application should not be required to be signed by the applicant and that the 
applicant’s properly instructed agent should also be in a position to sign the 
application on the applicant’s behalf. The Society believes that Licensing 
Boards should be obliged to participate in providing information to the 
National Database.  
 
Section 137 – Emergency Closure Orders 
 
The Society notes the policy intent of this provision and welcomes the 
amendment of the definition of a senior officer from being a Constable over 
above the rank of Superintendent to the rank of Inspector or above.  Whilst 
this is more a matter for police priorities and resources, the Society would 
consider this to be a sensible proposal.  
 
Section 139 and Schedule 4 - Further Modifications of the 2005 Act 
 
The Society notes that further modifications are made to the 2005 Act 
including extending police powers to object and has no particular comments 
to make upon the terms of Schedule 4.  
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