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Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill 
 

Written submission from the Law Society of Scotland 
 
INTRODUCTION 
 
The Law Society of Scotland (the “Society”) welcomes the opportunity to 
comment upon the Criminal Justice and Licensing (Scotland) Bill as 
introduced in the Scottish Parliament on 5 March 2009 and has the following 
comments to make upon its terms.   
 
GENERAL COMMENTS 
 
The Society has responded to a number of Scottish Government consultation 
papers containing proposals which are now upon the face of the Bill.   
 
In particular, the Society’s Criminal Law Committee responded to the Scottish 
Government’s consultation paper on sentencing guidelines and the Scottish 
Sentencing Council in November 2008, the Scottish Government’s 
consultation paper upon a statutory basis for disclosure in criminal 
proceedings in Scotland which contained proposals for legislation to 
implement the recommendations in the Coulsfield report in January 2008 and 
the Scottish Executive’s consultation paper on proposals to amend the law on 
the compellability of spousal witnesses in September 2006.  The Society’s 
Criminal Law Committee also responded to the Scottish Law Commission’s 
discussion paper on Crown appeals in May 2008.   
 
The Society’s Licensing Law Sub-Committee would wish to respond to Parts 
8, 9 and 10 of the Bill under separate cover.  
 
Reconsolidation of the Criminal Procedure (Scotland) Act 1995 
 
The Society is of the view that the Criminal Justice and Licensing (Scotland) 
Bill has been presented as a miscellaneous provisions type Bill with a number 
of wide-ranging proposals.   The Criminal Procedure (Scotland) Act 1995 has 
been amended on a number of occasions since 1995.  A reconsolidation to 
make the law accessible and easier to understand is required.  
 
SPECIFIC COMMENTS 
 
Part 1 Sentencing 
 
Section 1 Purposes and Principles of Sentencing 
 
The Committee agrees with the purposes and principles of sentencing which 
more or less reflect the terms of Section 142(1) of the Criminal Justice Act 
2003 (England) but suggests that the purpose as outlined at Section 1(1)(b) 
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should be the deterrence of crime as opposed to the reduction of crime 
(including its reduction by deterrence).  The Society also believes that one of 
the main principles of sentencing is to serve the interests of justice and that 
should be reflected on the Bill.  The Society agrees with the proposals for a 
set of Statutory Principles in relation to sentencing on the basis that judicial 
independence would not be compromised in applying these principles.     
 
Section 3 and Schedule 1 The Scottish Sentencing Council 
 
The Society can see merit in a transparent arrangement for sentencing.  
However, any Sentencing Council should operate in a way which does not 
detract from judicial independence. 
 
Section 4 The Council’s Objectives  
 
Consistency in sentencing practice should be distinguished from uniformity so 
that judicial independence remains.  What has to be taken into account is that 
different courts throughout the country will sentence according to local issues.  
With particular reference to Section 4, the Society notes Section 4(c) which 
will help to ensure that non-lawyers in the sentencing process, i.e. the 
accused, the complainer and the public will have an enhanced understanding 
of sentencing practice and policy.   
 
It is unclear from the Bill if a Scottish Sentencing Council would function in 
respect of reserved offences under the Scotland Act 1998 e.g. terrorism, 
firearms and drugs, company law, intellectual property, insolvency and 
corporate homicide offences.  Accordingly, will the Council propose guidelines 
with regard to reserved offences as inconsistencies will no doubt arise in 
sentencing practice with regard to these offences in Scotland as opposed to 
elsewhere within the United Kingdom? 
 
Section 5 Sentencing Guidelines 
 
With particular reference to Section 5(5), the Society is concerned about the 
assessment of the costs and benefits under Sections 5(5)(a) and (b).  This 
seems to predicate sentencing on financial issues rather than fulfilment of the 
sentencing purposes under Section 1.  The Society is concerned if sentencing 
guidelines are to be produced by the Sentencing Council on the basis of a 
perceived need to reduce the prison population in Scotland.   
 
The Society also notes the position in England and Wales and particularly the 
findings of the  
Sentencing Commission Working Group chaired by Lord Justice Gage which 
recommended the placing of a duty on the Sentencing Guidelines Council to 
estimate the effect of guidelines in terms of the prison population or other 
correctional resources.  Lord Justice Gage also recommended that the 
Council provide an overview of all the factors that impact on the prison 
population and alert the UK Government to significant developments and to 
oblige the UK Government, when introducing a Bill, or launching a new policy, 
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to invite the Sentencing Guidelines Council to assess its impact on 
correctional resources.  The Society believes that Scottish Ministers should be 
under an analogous duty subject however to the Scottish Sentencing Council 
also taking into account the application of the sentencing purposes.  
 
Section 6 Procedure for Publication and Review of Sentencing 
Guidelines 
 
The Society does not agree that the level on consultation on draft sentencing 
guidelines is correct.  Section 6(1)(b) should include the Lord Justice General.  
The Society agrees that the Council should have a discretion to consult with 
such persons or bodies as it considers necessary as stated in Section 
6(1)(b)(iii). 
 
Section 7 The Effect Of Sentencing Guidelines 
 
The Society notes that, in terms of Section 7(2), reasons must be stated by 
the court for a departure from the guidelines.  The Society is concerned that 
this would result in a ground of appeal against sentence on the basis of such 
a departure.   
 
Section 8 Ministers’ Power to Request that Guidelines be Published or 
Reviewed 
 
The Society welcomes the provisions at Section 8 whereby Scottish Ministers 
may request that the Council consider publishing or reviewing sentencing 
guidelines on any matter.  
 
Section 9 High Court’s Power to Request a Review of Guidelines  
 
The Society believes that it would be more appropriate for the Lord Justice 
General to refer sentencing guidelines to the Council than the High Court of 
Justiciary.  It should be a matter for the Lord Justice General rather than 
individual courts as to whether sentencing guidelines should be referred to the 
Council.   
 
Section 10 Scottish Courts Service to Provide Sentencing Information to 
the Council  
 
The Society agreed that the Scottish Courts Service must provide the Council 
with sentencing information and welcomes this provision.  
 
Section 11 The Council’s Power to Provide Information, Advice, etc 
 
The Society welcomes this provision which will allow the Council to provide 
information and advice about sentencing matters.   
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Section 12 Business Plan 
 
The Society is of the view that, in preparing a business plan, the Council must 
also consult with the Lord Justice General. 
 
Section 13 Annual Report 
 
At Section 13(5) the Society is of the view that a time limit should be 
prescribed within which Scottish Ministers must lay before the Scottish 
Parliament each report submitted to them by the Council.   
 
Section 14 Community Payback Orders 
 
The Society notes the policy intention of the Bill to introduce a new style easy 
to understand “Community Payback Order” to replace what is considered an 
unnecessarily complex range of sentencing options currently available which 
are not readily understood by the public.  The Society highlights, however, 
that these provisions are likely to be resource intensive and notes at 
paragraph 698 of the Financial Memorandum that additional costs which will 
be incurred by local authorities will be reimbursed by the Scottish 
Administration through ring-fenced funding arrangements for criminal justice 
social work.  It is important that local authority social work departments are 
geared for the implementation of this section if this proposal is to be 
successful.   
 
Section 24 Voluntary Intoxication by Alcohol: Effect in Sentencing 
 
The Society refers to the case of Brennan v HMA 1977 JC38 where Lord 
Justice General Emslie stated at Page 46, “In the law of Scotland, a person 
who voluntarily and deliberately consumes known intoxicants, including drink 
or drugs, of whatever quantity, for their intoxicating effects, whether these 
effects are fully foreseen or not, cannot rely on the resulting intoxication as the 
foundation of a special defence of insanity at the time nor, indeed can he 
plead diminished responsibility”. 
 
In the law of Scotland, a plea in mitigation is a speech made by the accused 
(or more commonly his legal representative) at the sentencing stage 
presenting the arguments for a lenient sentence.  Although Lord Justice 
General Emslie was referring to defences, the Society is of the view that the 
statement would apply to mitigation but not to a mere explanation of the 
commission of the offence.  With particular reference to Section 1(4)(e) of the 
Bill, the courts must have regard to, “the offender’s willingness to reform”.  
The court cannot take voluntary consumption into account but the court will 
need to know this information to conform with Section 1.  This provision does 
not include a reference to drugs; both alcohol and drugs should be 
considered.   
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Part 2 – Criminal Law 
 
Sections 25-28 – Serious Organised Crime   
 
The Society welcomes appropriate provisions put in place in order to tackle 
those involved in serious organised crime.  
 
Section 28 – Failure to Report Serious Organised Crime 
 
The Society refers to the judgement in Niemietz v Germany 1992 ECHR 
application number 13710/88 where the court held that there had been a 
breach of Article 8 of the European Convention on Human Rights, Article 8 
states “1. Everyone has the right to respect for his private and family life, his 
home and his correspondence.  2. There shall be no interference by a public 
authority with the exercise of this right except such as in accordance with the 
law and as necessary in a democratic society in the interests of national 
security, public safety or the economic well-being of the country, for the 
prevention of disorder or crime, for the protection of health or morals, or for 
the protection of the rights and freedoms of others.”   
 
In this case, which involved the unlawful search of a lawyer’s office in 
Germany to find documents revealing the identity of a supposed associate of 
the lawyer, the court held that the search was a violation of Article 8 and 
commented that the notion of “private life” should not be taken to exclude 
activities of a professional or business nature.  The Society questions whether 
the provisions of Section 28 comply with Article 8.  
 
Section 29 – Articles Banned in Prison  
 
The Society notes the policy objective of Section 29 is to provide an effective 
deterrent against the use (often for illegal purposes) of personal 
communication devices within prison.  
 
With particular reference to the definition of “personal communication device”, 
this includes a mobile telephone or any other portable electronic device that is 
capable of transmitting or receiving a communication of any kind.  The Society 
notes the provisions as contained in the Prisons and Young Offenders 
Institutions (Scotland) Rules 2006 at Part 8 entitled “Communications”.  At 
paragraph 59(1) any letter or package, other than one to which Rule 57 or 58 
applies (correspondence to and from the court and correspondence to and 
from legal advisers) which a prisoner wishes to send or which is addressed to 
the prisoner may be opened by an officer.  The Society highlights the potential 
for communications by email from a desktop computer in for example the 
prison library which is not included in the definition of “personal 
communication device”. 
 
Section 30 – Sale and Hire of Crossbows to Persons Under 18 
 
The Society notes that this provision will allow a test purchasing scheme with 
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regard to age restrictions on the sale of crossbows.  The Society notes that 
there appears to be no similar provision with regard to the sale and hire of 
bow and arrow.  
 
Section 34 Extreme Pornography 
 
The Society supported the policy objective of seeking to help ensure that the 
public are protected from exposure to extreme pornography that depicts 
horrific images of violence in its response to the Home Office and Scottish 
Executive joint consultation in 2005.   
 
At that time, the Society took the view that, if the policy intention is to free the 
public from this material, then the law must target producers and suppliers.  
The Society notes that the intent is to discourage interest in extreme 
pornographic material by breaking the demand/supply cycle by creating the 
new offence of possession of extreme pornography.  This section may 
achieve that objective.   
 
The Society also notes that similar provision is found in Section 63 of the 
Criminal Justice and Immigration Act 2008 which applies to England, Wales 
and Northern Ireland. 
 
The Society further notes that the provisions here will cover all obscene 
pornographic images, but would question the possibility of the unintended 
effects of these provisions in that it may be argued that certain works of art 
may depict aspects of what the section describes as either obscene, 
pornographic or extreme.  Further clarification of the extent to which the 
definition will operate is needed.   
 
PART 3 – CRIMINAL PROCEDURE 
 
Section 38 – Prosecution of Children 
 
The Society notes that Section 38 provides that a child under the age of 12 
“may not be prosecuted for an offence” and there is no proposal to raise the 
age of criminal responsibility.  The United Nations Convention on the Rights of 
the Child requires that an age of criminal responsibility should be identified, it 
does not specify what that age should be.  It should be noted that the UN 
Committee on the Rights of the Child expanded upon this in April 2007 and 
that, whilst noting that there was a wide range of ages of criminal 
responsibility amongst states parties, this Committee made its position clear 
when it described them as ranging ‘from a very low level of age 7 or 8 to the 
commendably high level of 14 or 16’ and found that setting the age below 12 
‘not to be internationally acceptable’.   
 
The Society further notes that in 2000, an advisory group to the Scottish 
Parliament recommended that the age of responsibility be raised to 12.  The 
then Scottish Executive referred the matter to the Scottish Law Commission 
who recommended that any rule on the age at which children cannot be found 
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guilty of an offence should be abolished, albeit it also recommended that it 
should no longer be competent to prosecute a child below the age of 12.  This 
finding seems to be set against the background of the welfare based 
Children’s Hearing system but it should be noted that the UN Convention 
mandates providing for an age of criminal responsibility below which no child 
can be guilty of an offence.  It does not allow for the abolition of the age of 
criminal responsibility due to a welfare based system being in place. 
 
The Society welcomes the policy intention behind Section 38 that it should no 
longer be competent to prosecute a child below the age of 12, nor to 
prosecute a person for an offence committed while he or she was below the 
age of 12.  The interests of the child should be paramount and the child’s 
welfare must be the focus of attention even in the difficult circumstances of 
“offending” behaviour.  The Society suggests that it would be appropriate to 
raise the age of criminal responsibility to 12 and to create a new, non-offence 
ground of referral to a Children’s Hearing along the lines of “the child has 
behaved in such a way as to cause (or risk causing) harm to himself/herself or 
another person or damage to property”.  The Society suggests that social 
work intervention would then be possible in respect of the child.  The benefits 
of this proposal would be that the child would not carry the taint of criminality 
for the rest of his or her life and that he or she would receive early 
intervention.   
 
Section 46 – Additional Charge where Bail etc. breached 
  
The Society suggests that the accused be given more notice of an additional 
charge.  Section 27 of the 1995 Act should be amended to allow an additional 
charge to be added to the complaint, either at the intermediate diet or at any 
time before the trial on cause shown.   
 
Section 54 – Submissions as to the sufficiency of evidence 
 
The Society welcomes the introduction of a statutory replacement for the 
Common Law Submission at the close of all criminal defence evidence as 
reflected in Section 97A of the Bill at Section 54.   
 
Whilst the Society is of the view that finality and certainty in criminal 
proceedings are important, nevertheless the arguments for crown rights of 
appeal are substantial and justify a change in the current practice subject 
always to sufficient safeguards being in place.  With reference to Section 
107B, (Procurator’s Right of Appeal: Decisions of Admissibility of Evidence) 
the Society welcomes sub-section 4 which ensures that Procurators Fiscal do 
not make routine appeals against decisions on admissibility of evidence 
where the court has initially made a finding that the evidence the prosecution 
seeks to lead is inadmissible.  The Society however highlights the certain 
procedural difficulty in that the court, in determining whether leave to appeal 
should be granted, is required to take into account the effect that the finding 
has on the strength of the Procurator’s case.   
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The Society would also highlight the issues surrounding time limits where an 
accused remains in custody.   
 
Section 58 – Retention of samples etc. 
 
The Society welcomes the proposal as set out in Section 58 of the Bill which 
amends Section 18A of the 1995 Act to authorise the retention of fingerprints 
and any other forensic data already taken from persons proceeded against 
but not convicted of a serious sexual or violent offence for a three year period.   
 
The Society’s view is that the acquisition and retention regime for fingerprints 
should reflect that of DNA given the primary purpose of both DNA and 
fingerprints is the same i.e. to assist the police with the investigation of an 
offence by identifying individuals who are connected with criminal enquiries.  
 
The decision of the European Court of Human Rights on the Marper case is 
relevant.  The Grand Chamber of the ECHR found that the retention of DNA 
profiles, cellular samples and fingerprints was disproportionate and therefore 
unjustified under Article of the European Convention of Human Rights and 
that this decision would require new legislative measures to meet a 
requirement while the Convention.  Whilst the position in England and Wales 
under Section 64(1)(a) of the Police and Criminal Evidence Act 1984 allows 
the police to hold fingerprints and DNA samples of persons investigated for a 
crime for an indefinite period, contrary to the three year rule in Scotland, the 
Society is of the view that Section 58 has to be properly considered against 
the terms of the Marper judgment. 
 
Section 59 – Retention of samples etc from children referred to 
Children’s Hearings 
 
The Society is of the view that there should be no change in the present 
arrangements, on the basis that it is not appropriate as a matter of principle to 
take and retain DNA and fingerprints from children who are dealt with by 
Children’s Hearings as opposed to the criminal courts.   
 
The Society notes from the terms of Section 18B(6) that a relevant offence is 
such relevant sexual offence or relevant violent offence as the Scottish 
Ministers may by order made by statutory instrument prescribe and is 
concerned that such offences are to be prescribed in secondary legislation 
albeit under affirmative procedure rather than placed on the face of the Bill. 
 
Section 61 Referrals from Scottish Criminal Cases Review Commission: 
Grounds for Appeal 
 
The Society is concerned that these provisions with limited appeal following 
upon a reference made by the Commission to be based only on the 
Statement of Reasons given in the referral although it is noted that the court 
can allow other grounds to be argued.   
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Section 62 Witness Statements: Use during trial  
 
The Society reiterates its concerns as set out in its response to the Scottish 
Government consultation paper entitled “A Statutory Basis for Disclosure in 
Criminal Proceedings in Scotland Proposals for Legislation to Implement the 
Recommendation in the Coulsfield Report”.  The Society’s Criminal Law 
Committee disagreed with the proposal that witnesses should be able to refer 
to copies of their statements when giving evidence.  Differences in the 
practices and procedures for taking of statements are such that there is no 
guarantee that consideration of such statements as are noted in Scotland 
prior to the giving of evidence would lead to more accurate or reliable 
information being given.  Indeed, the Society highlights that material 
discrepancies between statements given to the police and evidence given in 
court at a later date can call into question the credibility and reliability of a 
witness.   
 
Part 4 Evidence 
 
Section 63 - Spouse or Civil Partner or Accused Compellable Witness  
 
The Society does not agree with these proposals to amend the law on 
compellability of spousal witnesses.  Section 264 of the Criminal Procedure 
(Scotland) Act 1995 should not be repealed because this would ignore the 
long-established purpose behind the rule on compellability of spousal 
witnesses as established in common and statute law, which attaches to the 
status of marriage and the risk of perjury by the spouse as a compellable 
witness.  It is the common experience of practitioners who serve on the 
Society’s Criminal Law Committee that spouses or partners rarely give 
evidence against their partner nor speak out even when compelled to do so 
by law.   
 
Were the law with regard to compellability of spousal witnesses to be 
changed, then perhaps a fairer approach would be to remove the right not to 
give evidence against a spouse or civil partner where the offence is one 
against a child. It should be noted that this would equate with the statutory 
position in England and Wales in terms of Section 80 of the Police and 
Criminal Evidence Act 1984 where the spouse of an accused in England and 
Wales is a compellable witness for the prosecution where the offence charged 
involves:  
 
1. Personal violence against the spouse or against a child under the age 
of 16  
 
2. A sexual offence against a child under 16 or; 
 
3. Attempting or conspiring to commit or aiding and abetting or inciting the 
commission of an offence with regard to types of offences set out above.   
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Section 66 Witness Anonymity Orders 
 
The Society notes the policy intention of witness anonymity orders to permit 
witnesses to give evidence in court using measures designed to preserve 
their anonymity.  It further notes that legislation was introduced in England 
and Wales in July 2008 following upon the decision of the House of Lords in 
the case of R V Davies 2008 UK HL36.  With regard to a new Section 
271(N)(4)(c) inserted into the Criminal Procedure (Scotland) Act 1995 by 
Section 66 of the Bill, the Society highlights a practical issue.  With regard to 
courts making orders requiring special measures to be taken in relation to a 
witness in criminal proceedings in certain cases, it may be necessary for the 
defence to ask a question which may result in the witness’s identity becoming 
known.  How will Section 66 operate in compliance with Article 6 of the ECHR 
to ensure that the accused receives a fair trial?   
 
Part 5 Criminal Justice  
 
Section 68 – Upper Age Limit for Jurors 
 
The Society has no objection in principle to allowing persons aged 65 – 70 to 
serve on juries.  It is important that the age balance of jury composition is 
considered carefully.   
 
Section 69 Persons Excusable From Jury Service 
 
The Society agrees with the proposal to reduce the entitlement to excusal as 
a right from five years to two years for those jurors who attended court but 
who are not selected by ballot to sit on a jury.   
 
The Society notes with interest that the Scottish Government has 
commissioned an independent review under Edward Bowen QC, Sheriff 
Principal for the Sheriffdom of Lothian & Borders, for the more efficient and 
cost-effective operation of Sheriff as Jury Courts in the interests of justice and 
to reduce inconvenience and stress to witnesses and victims.  
 
Section 81 – Public Defence Solicitors 
 
The Society notes that Section 81 of the Bill is in effect a tidying up measure 
to remove reference to a feasibility study into the Public Defender Solicitors 
Office that must be laid before the Scottish Parliament before 31 December 
2008.  The study was completed and submitted to the Scottish Parliament in 
December 2008.  Under Section 81(2), the Society notes that Section 73 of 
the Criminal Justice (Scotland) Act 2003 (which requires Scottish Ministers to 
lay a report on the feasibility of the PDSO before Parliament before 31 
December 2008) will be repealed.  
 
The Society believes that in criminal legal assistance funding should be 
invested in the legal aid system in order to ensure access to justice for those 
who cannot afford their own defence.  The Society is of the view that Scottish 
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solicitors provide an independent service which is good value for the taxpayer 
whether they are employed in the PDSO or work in the private sector.   
 
Part 6 – Disclosure 
 
The Society welcomes the Scottish Government’s initiative to put in place a 
statutory basis for disclosure with regard to criminal proceedings in Scotland 
following upon the decisions in Holland v HMA 2005 SCCR417 and Sinclair v 
HMA 2005 SCCR446 and Gair v HMA 2006 SCCR419.  The Society’s 
position is that a full and fair system of disclosure to the accused is an 
essential element of a fair trial and without such a system there can be no 
guarantee of an accused person receiving a fair trial.  
 
The Society would, however, highlight a concern with regard to Section 94(2) 
(entitled Defence statements: solemn proceedings) which inserts a new 
Section 70A into the Criminal Procedure (Scotland) Act 1995 entitled 
“Defence statements”.  The Society notes that new Section 70A(2) provides 
that an accused must lodge a defence statement at least fourteen days before 
the first diet and at least fourteen days before the preliminary hearing.  It is the 
Society’s view that the lodging of defence statements are unhelpful.  The 
Society would refer to paragraph 7.7 to 7.12 of Lord Coulsfield’s report as 
follows:- 
 
The Role of the Defence 
 
7.7 A further important question is how to allow the Defence to convey 

information about their thinking to the Prosecutor, in order to inform and 
stimulate decisions on disclosure which accurate reflect the intention of 
the Defence.  In most cases it is likely to be obvious to the Crown 
whether any material they hold is potentially exculpatory, but sometimes 
there will be unexpected lines of defence which the Prosecutor could not 
reasonably foresee, and in these cases advance notice by the Defence 
will put the Prosecutor in a better position to judge what material needs 
to be disclosed.  There is no doubt that it was be to the advantage of the 
Defence to provide such a statement if there is a particularly  positive 
line of defence and the Defence are looking for material to support it.  
Any system of disclosure therefore needs to enable and encourage the 
Defence to make an advance statement of their position whenever they 
perceive that this would help to secure fuller relevant disclosure and a 
fair trial for their client. 

 
7.8 The statutory system in England and Wales goes further than this.  

Under the CPIA, the provision of a defence statement in response to the 
initial disclosure is mandatory in all Crown Court cases, and the 
statement is required to specify the respects in which the Defence takes 
issue with the Crown case.  As I understand the position, that 
requirement was intended not only to assist in the process of disclosure, 
but also to help in Case Management.  However, discussion with 
practitioners has indicated that in the majority of cases defence 
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statements are late, unspecific and unhelpful. It has been argued to me 
that that is not a reason for not insisting on the provision of defence 
statements, and that the obligation to provide them could be more 
rigorously enforced.  Experience suggests, however, that it would be 
difficult to enforce a requirement without either causing delay, or 
prejudicing a legitimate defence, or both.  In Scotland there are well 
established rules defining the cases in which notice of a special defence 
has to be given.  If it is necessary for the Defence to apply to the Court 
for additional disclosure, as discussed later, it will be necessary for them 
to explain the reasons for the request.  I have not been convinced that a 
general requirement for a defence statement would give any significant 
additional benefit, to justify the additional work and cost which would be 
generated. 

 
Recommendations 
 
7.9 A system of schedules of material and solemn cases should be 

introduced, along with lines of the system in England and Wales. 
 
7.10 The legislation or the statutory Code of Practice should explicitly place 

on the Crown a responsibility to review disclosure decisions in the light 
of any new information provided by the Defence. 

 
7.11 The Code of Practice should set out a standard recommended form for 

a defence statement for this purpose. 
 
7.12 Again, I make further recommendation about police training and other 

matters necessary for the implementation of the duty of disclosure in 
Part III.   

 
The Society believes that the accused’s ability to lodge a defence statement 
depends on proper disclosure by the Crown in the first place.  It is the 
experience of practitioners of the Society’s Criminal Law Committee that full 
disclosure has sometimes not been obtained even after First Diet or  
Preliminary Hearings.  It will be incumbent upon the Crown to discharge its 
duty to disclose information in terms of Section 89 of the Bill in order to allow 
Section 70A to function properly.   
 
The Society notes that the prosecutor’s duty to disclose is to remain upon the 
face of this Bill as contained in Sections 89 to 93 of the Bill yet provision with 
regard to defence statements is to be contained in the Criminal Procedure 
(Scotland) Act 1995.  
 
The Society notes the terms of Section 70A(6)(a) where the definition of 
“defence statement” means a statement setting out the “nature of the 
accused’s defence, including any particular defences on which the accused 
intends to rely”.  The Society believes that ordinary defences such as 
mistaken identity etc are clearly well defined and in appropriate cases where 
notice is felt to be helpful to the Court or the Crown, this is covered by the 
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rules of the current special defences as set out in Section 78 of the 1995 Act. 
 
With particular reference to Section 70A(6)(b) the defence statement requires 
to set out “any matters of fact on which the accused takes issue with the 
prosecution the reason for doing so”.  The Society highlights the practical 
difficulty in that the defence will not know which facts the prosecutor intends to 
rely upon.  The Society believes that sub-paragraphs (c)(d)(e) are already well 
covered by Lord Coulsfield’s observations at paragraph 7.7 of his Report 
about the necessity of the Defence applying to the Court for additional 
disclosure which would require reasons for the request to be given.  The 
Society believes that such procedure could have been enacted by way of 
Minute of procedure without any undue disruption. 
 
In all the circumstances, the Society believes that there is no reason to depart 
from the terms of Lord Coulsfield’s recommendations. 
 
The Society notes that there is no sanction contained within the new Section 
70A for non-compliance.   
 
Part 7 – Mental Disorder and Unfitness for Trial 
 
The Society welcomes the reformulation in Part 7 of the Bill of the Test of 
Insanity.  It believes, however, that a further volitional element should be 
included.  The Society previously commented in its April 2003 response to the 
Scottish Law Commission discussion paper entitled “Insanity and Diminished 
Responsibility”, that  
 
To frame the defence of mental disorder solely on a cognitive test rooted in 
the accused’s appreciation of the effects of his or her conduct at the time of 
the offence does not adequately reflect the variety of ways in which a person’s 
mental disorder might impact on his or her actions…. Adding the volitional test 
to the cognitive test would …. more closely reflect the established common 
law of Scotland and would more appropriately define the situations in which a 
person should be relieved of criminal responsibility as a result of the effects of 
mental disorder. 
 
For example, a person who kills his or her children while suffering from a 
depressive illness may be able to appreciate what he/she is doing and 
understand that it is wrong in the eyes of the law, but nonetheless be driven to 
commit the crime by his or her illness.  In such a case his or her illness 
overcomes his or her volition.  The Society notes that the Bill does not allow a 
special defence in these circumstances.   
 
FINAL COMMENTS 
 
The Society trusts that these comments will assist the Scottish Parliament’s 
Justice Committee at Stage 1 of the Bill.  
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