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Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill 
 

Written submission from the Human Genetics Commission 
 
The Human Genetics Commission (HGC) is grateful for the opportunity to 
contribute evidence to the Justice Committee in relation to the general 
principles of the Criminal Justice and Licensing (Scotland) Bill.  The HGC is 
the UK-wide advisory body on developments in human genetics and their 
ethical, legal, social and economic implications.  As Chair of the HGC’s 
Identity Testing Monitoring Group, I have been asked to respond on behalf of 
my fellow Commissioners.  As requested by the Committee, our comments 
relate to general principles underlying the Bill.  In line with our remit, our 
response arises from reflections on provisions relating to DNA retention, as 
considered in Professor Fraser’s report and subsequent policy documents, 
and provided for in clauses 58-60 of the Bill.  

Since its establishment, the HGC has had a close and continuous 
involvement with policy issues relating to the collection, retention and use of 
genetic information for forensic purposes, and has contributed to a number of 
consultations on proposals to revise legislation both in England and Wales, 
and in Scotland.  Forensic use of genetic information was the subject of a 
chapter of our first report, Inside Information, balancing interests in the use of 
personal genetic data1 (2002) and, last year, the HGC commissioned a 
“Citizens’ Inquiry”, involving two panels of citizens in Glasgow and 
Birmingham, to explore public concerns about forensic DNA databases.2  This 
was followed by a broader public consultation in the second half of 2008.  The 
Commission is currently in the process of drawing together a report on 
forensic DNA databases to be published later this year.  More particularly, we 
recently made submissions both to Professor Fraser’s review of DNA and 
fingerprint retention and to the Scottish Government’s consultation on 
proposals arising from that report.3 

There are two issues raised in the Bill to which we wish to draw the 
Committee’s attention. 

The presumption of innocence 

We recall that the Commission has, on previous occasions, expressed a 
preference for the arrangements for retention of DNA data in Scotland over 
                                               
1  See especially chapter nine (‘Forensic uses of personal genetic information’), available at: 
www.hgc.gov.uk/Client/document.asp?DocId=131&CAtegoryId=10   
2 The Citizens’ Inquiry was commissioned by the HGC in partnership with the ESRC 
Genomics Policy and Research Forum in Edinburgh and the Policy, Ethics and Life Sciences 
(PEALS) Research Centre in Newcastle, with funding from the DIUS Sciencewise Programme 
and the Wellcome Trust.  The citizens’ findings were published in July 2009.  Full information 
is available at: www.hgc.gov.uk/Client/Content.asp?ContentId=755   
3 These submissions can be found on the HGC website at:  
www.hgc.gov.uk/Client/document.asp?DocId=141&CAtegoryId=4 and 
www.hgc.gov.uk/Client/document.asp?DocId=182&CAtegoryId=4 respectively. 
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those that apply to records from England and Wales retained on the National 
DNA Database.  We recognise that the approach adopted in Scotland is a 
pragmatic one that seeks to strike a balance between the benefits of retaining 
personal data for possible use in future investigations and interference with 
the civil liberties of those whose data is so retained.  However, the difference 
between the approach in Scotland and that taken in England and Wales is, in 
this respect, one of magnitude rather than principle.  Whilst we recognise that 
there are pragmatic arguments for the retention of records, for a limited time, 
relating to those proceeded against, but not ultimately convicted of, certain 
serious violent or sexual offences, in the absence of a finding of guilt by a 
court (or at the outcome of children’s hearings) a sufficient justification must 
be produced for any interference with the right to privacy of such persons.  
One of the concerns that has been raised with us repeatedly is the lack of 
publicly available evidence for the utility of retaining records relating to people 
not convicted of an offence.  We expect to consider this further in our 
forthcoming report. 

We would therefore take issue with the conclusion in paragraph 301 of the 
policy memorandum in which it is argued that “DNA is classed as more 
sensitive personal information than fingerprints and other relevant physical 
data. So, if DNA can already be retained… it is logical to retain any 
fingerprints and other material…”  We agree that issues relating to DNA 
certainly differ from those relating to fingerprint data, and there can be no 
more of an objection to holding information that is less sensitive than to 
holding information that is more sensitive.  However, notwithstanding 
inferences that can be drawn from certain obiter dicta in the judgement of the 
European Court of Human Rights in the case of S and Marper v. The United 
Kingdom, we believe that the case for retention of any samples from persons 
not convicted of an offence requires very substantial justification and we 
would urge the Scottish Government to place any evidence on which they rely 
in support of this approach in the public domain.   

The list of applicable violent and sexual offences still to be developed in 
relation to the retention of samples from un-convicted children will be of 
particular significance.  In the case of children, the difference between the 
conclusions one might draw from different perspectives is likely to be most 
pronounced, given the greater potential of their future lives and their greater 
vulnerability.  We here reiterate the advice in our earlier submission to the 
Scottish Government consultation: namely, that we would wish the definition 
of the crimes for which samples may be kept without conviction to include a 
reference to their seriousness, as well as the fact that they are sexual or 
violent, in a way that could be consistently operationalised. 



CJL82 
 

 

3 

The purpose of DNA retention 

We appreciate that an underlying aim of the draft legislation is to provide 
clarity on the purposes for which biological samples and records of forensic 
data can be used (policy memorandum, para.305; explanatory notes 
para.309). This is consistent with advice in our earlier submissions.  However, 
we are not sure that the provisions, as drawn, provide that clarity.   

In particular, the use of a biological sample, or DNA information derived from 
it, “for the identification of a deceased person or a person from whom the 
relevant physical data, sample or impression came” (cl.60 inserting new 
section 19C(2)(b)) seems somewhat broad.  We believe that this is likely to be 
of very little practical utility (and of benefit mainly to convicted offenders) and 
that it extends the possible use of samples beyond the ambit of the purpose 
for which they were originally collected, namely, the investigation of crime.  
The scope of use of DNA information retained on the database is also 
something to which we expect to give consideration in our forthcoming report. 

Finally we note that the draft legislation does not contain provisions to place 
on a statutory basis the governance of repositories for biological samples and 
DNA records.  This is something we suggested in our earlier submissions and 
to which we also intend to return in our report. 

I am happy for you to reproduce this response and to quote from it in any 
report you publish in relation to the consultation.  To comply with our open 
working style a copy of this response will be placed on the HGC’s website.   

 
Dr Alice Maynard 
Chair, Identity Testing Monitoring Group 
Human Genetics Commission 
 


