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Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill 
 

Written submission from the Equality and Human Rights Commission 
 
1. The Equality and Human Rights Commission was established by the 
Equality Act 2006 and came into being on 1 October 2007.  We are the 
independent advocate for equality and human rights across the three nations 
of Great Britain, and we work to reduce inequality, eliminate discrimination, 
strengthen good relations between people, and promote and protect human 
rights. We enforce equality legislation on age, disability, gender, gender 
reassignment, race, religion or belief, and sexual orientation and encourage 
compliance with the Human Rights Act.  In Scotland, we co-locate and work in 
partnership with the Scottish Human Rights Commission. 

 
2. We welcome the opportunity to comment on the Criminal Justice and 
Licensing (Scotland) Bill at Stage 1. The Bill is very timely for the 
Commission’s work in Scotland in its first year, as we have been very active in 
relation to  criminal justice, having given written and oral evidence on both the 
Sexual Offences (Scotland) Bill and the Offences (Aggravation by Prejudice) 
(Scotland) Bill.  We have also commissioned research on policy responses to 
gender-based crime in Scotland, which we hope to publish by mid May, and 
criminal justice will continue to be a significant theme in our work planned for 
2009-10.  

 
3. The Bill contains a great number of provisions, many of which the 
Commission welcomes, such as the clarification of the Anti Social Behaviour 
(Scotland) Act 2004  Act to allow for the closure of premises associated with 
sexual exploitation and human trafficking, and the  tightening of the law on 
sexual images of children.  We also very much welcome the proposals to 
harmonise statutory aggravations across all areas (making sure that courts 
appraise offenders of the seriousness of religious and racially aggravated 
crimes at the point of sentence in the same way proposed for disability, 
homophobic and transphobic hate crime.  There are however two areas 
where we would like to make specific points.  These regard the provisions for 
Community Payback Orders (CPOs), specifically in relation to a requirement 
for mental health treatment, and provisions relating to possession of extreme 
pornographic material.   

 
4. Community Payback Orders and Mental Health: the Commission 
welcomes proposals at Section 17 for a presumption against short periods of 
imprisonment or detention.  As the report of the Scottish Prisons Commission 
makes clear, Scotland already has one of the higher prison populations in 
Europe, imprisonment does little to reduce reoffending, and an approach 
weighted towards payback to the community would be more beneficial for 
victims and offenders in all but the most serious types of crimei.   

 
5. We would welcome further detail on the proposal at Section 14, to 
amend Section 227 of the Criminal Procedure (Scotland) Act 1995 to allow for 
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a Community Payback Order (CPO) to require mental health treatment.  The 
policy intention behind this appears sensible, providing for a more tailored 
response in cases where offending behaviour is a symptom of underlying 
mental health issues, and where imprisonment could further exacerbate an 
existing condition, causing both additional distress to the sufferer and 
increasing the likelihood of further offending.   However, the Mental Health 
(Care and Treatment) (Scotland) Act 2003 already has extensive provisions 
(Part 8 to Part 13) for persons who become subject to mental health 
legislation through criminal justice orders.  

 
6. There is no information in the Bill, Policy Memorandum or Explanatory 
Notes on how  a mental health treatment CPO would sit alongside Parts 8 to 
13 of the 2003 Act; there may be understandable reasons why this is so, but it 
would be useful if ministers could elaborate on how these two sets of 
provisions will work in tandem.   
 
7. Possession of extreme pornographic material:  Section 34 the Bill 
proposes mirroring, with some modifications, Section 63 of the Criminal 
Justice and Immigration Act 2008 in England and Walesii. We would like to 
raise two issues in relation to this: How the creation of a specific criminal 
justice response to the possession of extreme pornography relates to the 
wider issue of pornography in the public sphere and online; and the Scottish 
Government’s proposal to go beyond the England and Wales Act by 
criminalising possession of depictions of rape.   
 
8. The Scottish Government’s proposals follow the joint Scottish 
Executive/Home Office consultation of 2005iii.  Many submissions to that 
consultation raised important questions about how to define ‘extreme’ 
pornography, and suggested that there are clear links between all 
pornography and wider gender inequality.  Women’s organisations have 
pointed to studies which implicate pornography at every stage of the sexual 
abuse cycle, from predisposing men to abuse, to legitimating abuse, to 
reducing internal and external inhibitions to abuse, and in initiating and 
carrying out abuseiv.   
 
9. There are concerns then that any attempt to define in law what 
constitutes ‘extreme’ pornography should not inadvertently legitimise or 
normalise less extreme pornography.  At the same time, the last two decades 
have seen an exponential growth in pornography on the internet; some of this 
material can only be described as violent and extreme, depicting degradation, 
violence and rape.  It would seem reasonable then to have a strengthened 
criminal justice means of responding to an internet-driven explosion in 
extreme and violent pornography.  The Commission would therefore welcome 
further clarification from ministers on how they see the law working in practice, 
and on how changes to the criminal law might sit within a wider policy debates 
on pornography and gender inequality.   

 
10. In addition, unlike the 2008 Act in England and Wales, the Bill 
proposes extending the definition of ‘extreme’ to include depictions of rape.  
Whilst this recognition that the depiction of rape constitutes an extreme image 
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sends a very welcome message, it would be useful to give thought to how this 
will fit with the statutory definitions of rape and consent in the Sexual Offences 
(Scotland) Bill also currently before the Parliament.  
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