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Introduction 

COSLA welcomes the opportunity to provide a response to the Criminal 
Justice and Licensing Bill. We are supportive of the principles underpinning 
the Bill, albeit we have highlighted the potential implications of implementation 
in relation to resource issues.  

Our response to the Bill’s provisions is set out under three sections relating to 
the criminal justice and the licensing sections of the Bill along with resource 
issues. 
 
Cllr Harry McGuigan 
COSLA Community Wellbeing and Safety Spokesperson 
 
 
Criminal Justice Section of the Bill 
 
The Scottish Sentencing Council:  COSLA welcomes the establishment of 
the Scottish Sentencing Council.  However, it is important that this new 
Scottish Sentencing Council works alongside Community Justice Authorities 
as part of the wider Local Government Family to ensure that community 
sentences operate in a manner that enhances their credibility with the Courts 
and with the general public.  As such, close working between the Sentencing 
Council and the CJAs will add value to what both organisations can do in 
relation to this remit and any failure of either organisation to do so will result in 
potential public confusion. 
 
Community Payback Orders:  COSLA looks forward to working with the 
Scottish Government and other partners in implementing its proposals, in 
particular “Community Payback” which will provide the courts with credible 
alternatives to prison sentences.  However, it is imperative that arrangements 
for Community Payback Orders are robust and reliable to allow the general 
public to have confidence in them.   
 
We believe that there may be potential for confusion between the Drug 
Treatment and Testing Orders and Community Payback Orders with the 
requirement of drug treatment.  As such, there is a need for clarity to define 
theses differences.  In addition, the Court will not be able to impose a 
Community Payback Order without “taking account of a report from an officer 
of a local authority”.  Given the possible conditions/requirements that can be 
imposed through a CPO the nature of the assessment undertaken by the 
officer of a local authority will be different to current Social Enquiry Report 
assessment practices of councils.  As a result, staff will require additional 
training and guidance. 
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In relation to Community Payback Orders there is no guidance within the Bill 
regarding the qualifications/skill set etc of the “officer of the local authority”.  
Given the complexity of the assessment required and the potential to deprive 
and offender of their liberty we suggest that the author of such a 
report/assessment should be a qualified social worker. 

 
The Bill also states that the “offender must attend appointment with the 
responsible officer” and that “the nature of the unpaid work or other activity to 
be undertaken by the offender is to be determined by the responsible officer”.  
There is no guidance offered within the Bill as to the qualification levels of the 
“Responsible officer”.  At the moment only social workers are recognised as 
supervising officers or probationers.  Non social work qualified staff can and 
do act as supervising officers for offenders on community service and 
supervised attendance orders.  Therefore, it would be helpful to have 
guidance which allows for a combination of social work qualified and non 
social work qualified staff to be Responsible Officers for the supervision 
requirement of a Community Payback Order. 
 
Further, COSLA welcomes the requirement for offenders to participate in 
specified programmes aimed at addressing offending behavioural needs.  
However, the Bill does not make reference to the availability or prioritisation of 
programmes.   
  
In relation to the periodic review of Community Payback Orders we note the 
inclusion of reviews within the legislation but think further guidance on the 
purpose and practice of reviews should be issued following consultation with 
stakeholders.  This should ensure consistency in the operation of reviews. 
 
Presumptions Against Short Periods of Imprisonment or Detention:  
COSLA is disappointed that the Scottish Government did not take account of 
the Scottish Prisons Commission’s recommendations in full i.e. the abolition of 
short sentences.  As such, we believe that the text within section 17 needs to 
be strengthened in order to endorse the title.  We are also concerned that 
Section 17 of the Bill may have results that have not been foreseen and need 
further clarification, for example, the section has the potential to result in a 
significant rise in the number of Social Enquiry Reports requested or an 
increase in up-tariffing. 
 
Custodial Sentences and Weapons (Scotland) Act 2007:  COSLA broadly 
supports the Amendments of the Custodial Sentences and Weapons 
(Scotland) Act, particularly, as it extends the ability to support people in the 
community.  However, there needs to be clarity within the Bill on ‘prescribed 
periods’.   
 
Sexual Offences Prevention Orders: COSLA welcomes the move away 
from simply prohibiting the defendant from doing anything described in the 
order to requiring the defendant to do anything described in the order and 
believe that this will strengthen our ability to positively influence offender 
behaviour. 
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Victims:  COSLA believes it is hugely important that victims should be 
recognised in the Bill, given victims and potential victims are customers of the 
criminal justice system.  As such, we are of the view that they should be taken 
into account otherwise this will be a missed opportunity.  We are aware that 
the accredited programmes and many other programmes address the 
understanding of victim issues but suggest that this could be a standard 
requirement of a Community Payback Order. 
 
Young People Who Offend:  The Criminal Justice and Licensing (Scotland) 
Bill will abolish the legislation that allows 14 and 15 year olds to be remanded 
to adult prisons.  Nevertheless, it is recognised that some young people 
cannot remain in their communities as the risks they present, both to 
themselves and others, are too great and may need to be managed within a 
secure environment.  COSLA is committed with the Scottish Government to 
ensure that secure care is provided.  However, this is a very specialist and 
costly intervention and should be targeted at the very few young people who 
need it. 
 
COSLA supports the increase in the age of criminal responsibility to 12 years 
of age.  Also, we support in principle Section 59 of the Bill in relation to the 
retention of forensic samples from children charged with serious violent and 
sexual offences with the caveat that the criteria are specific and restricted to 
serious sexual or violent offences only. 
 
Serious and Organised Crime:  We support the proposals outlined in the 
Serious and Organised Crime Sections (25-28) of the Bill whilst recognising 
that the statutory supervision of such offenders on licence may place further 
demands on local authority social work services. 
 
Licensing Section of the Bill 
 
COSLA has general support for the proposals and the majority of the 
comments made through our member councils to the licensing section of the 
Bill.  We seek either clarification or request further consideration of issues 
stemming from the proposals that relate to licensing of metal dealers, 
licensing of market operators, licensing of public entertainment, premises 
licence applications, premise licence applications: antisocial behaviour 
reports, occasional licences, extended hours applications: variations of 
conditions and emergency closure orders on behalf of local authorities. 
 
Resource Issues for Local Government 
 
COSLA is very clear that for the provisions of the Bill to be implemented 
effectively in relation to the criminal justice elements of the Bill there is a need 
for a radical shift of resources.  These resources should be transferred on an 
incremental basis to councils and the wider Local Government family in terms 
of Community Justice Authorities and the Police.  As a result, interim 
transitional financial arrangements should be established following a resource 
redistribution review. 
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As it stands the Bill has significant specific financial implications for councils.  
Section 14 ‘Community Payback Orders’ and Section 17 ‘Protection against 
Short Periods of Imprisonment or Detention’ are the areas with greatest 
implications for councils.  These arise from the need to increase average 
unpaid work hours per offender per week by a factor of almost 100%.  In 
addition, the need to make new Community Payback Orders available for a 
significant number of persons currently the subject of short sentences of 
imprisonment.  As such, the proposed legislation on changes to sentencing 
has the potential to impose a significant impact on criminal justice social work 
resources.  Examples of new costs include reports for Review Courts, 
community sentencing also prison sentences and release arrangements.  The 
Financial Memorandum, issued along with the Explanatory Notes, indicates 
that the majority of additional costs incurred by local authorities will be met 
through existing Section 27A funding.  However, the estimated costs of core 
services appear to be based on 2007/08 costs and do not take account of the 
cost of living resources. 
 
Potentially the resources needed to support ‘progress courts’ are 
considerable.  As such, the effective targeting of this provision will be critical 
to ensure best use of staff time and court time.  Similarly where a court 
considers a Community Payback Order appropriate for an offender under the 
age of 18 years, the supervision requirement will become mandatory.  This 
age group often have difficulty engaging with services and non compliance 
can be higher.  Therefore, sufficient and age appropriate resources alongside 
access to universal services will be critical to break the ‘cycle of offending’ 
that results in a disproportionate number of young people being remanded or 
sentenced to imprisonment.  This will have implications for local authority 
social work services including Children’s Services and Criminal Justice 
Services. 
 
The financial implications of implementing revisions to the Custodial Sentence 
and Weapons Act (S18) are significant and will require a considerable 
increase in staff resources.  Should the Bill confirm the introduction of post 
release statutory supervision on all sentences of 12 months or more we would 
urge a gradual introduction, initially targeted at offenders assessed as 
presenting a high risk of harm and those sentenced to imprisonment in excess 
of 2 years. 
 
Further, any resource implications relating to the implementation of the 
provisions of the Bill relating to the licensing should be fully taken on board to 
ensure the effective implementation of the aims of the Bill. 
 
 
Mike Callaghan 
Community Resourcing 
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