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Written submission from the Association of Chief Police Officers in 
Scotland 

 
ACPOS is broadly supportive of the overarching aims of the bill and welcomes 
the move toward positive and practical improvements in sentencing, criminal 
procedure and licensing.    
 
In relation to specific sections of the legislation the following comments are 
offered: 
 
Section 14 & 20 – Community Payback orders, Reports about 
Supervised Persons 
This development may have an impact on the nature of post conviction 
reporting by the police to monitoring agencies but should not be any more 
onerous than that work already carried out.    
 
Section 17 – Presumption against short periods of imprisonment or 
detention 
This proposal will ensure that only people who deserve to be in prison should 
be sent there. The greater use of “Community Payback Orders” may 
encourage low level offenders to discontinue their offending behaviour, when 
they realise how damaging their behaviour has been to the Community and 
the people therein. 
 
In relation to the intention to repeal Section 169 and Section 206 (2–6) of the 
Criminal Procedure (Scotland) Act 1995 which permit a summary court to 
detain a person at court or a police station until 8 pm in lieu of imprisonment, 
or any “certified police cell” for up to four days.  ACPOS believes both 
provisions are archaic and indeed there are not thought to be any such 
“certified cells” in Scotland (not to be confused with “legalised cells” under the 
Prisons (Scotland) Act 1989). 
 
Section 18 – Amendments to the Custodial Sentences and Weapons 
(Scotland) Act 2007 
In reference to the automatic release at the half way point for those 
imprisoned for less than 1 year, the Bill proposes that conditions may be 
imposed that “a serious breach could” mean the offender returning to custody.  
Members suggest that consideration to changing this phrase to should lead to 
a return. 
 
Although the Bill contains proposals to move away from imposing a custodial 
sentence for less than 12 months, the good work achieved to date in relation 
to the deterrence of knife crime would be lost if knife crime is not separated 
from this legislation. 
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Section 23 – Offences aggravated by racial or religious prejudice  
It is felt that it may have been more useful to have all hate crime legislation in 
one place.  That said this enactment will harmonise the operation of hate 
crime in Scotland into line with England and Wales. 
 
It is positive that in tackling hate crime, offenders are clear that elements of 
the sentence are based upon aggravating factors. 
 
ACPOS wish to again highlight the opportunity for the Scottish Parliament to 
include the sexual orientation, gender identity and disability aspects of the 
Offences Aggravated by Prejudice Bill in this bill, to provide one piece of 
legislation for all hate crime.  This was alluded to, both in the written and oral 
evidence given to the Justice Committee on the Offences Aggravated by 
Prejudice Bill. It appears the opportunity has not been taken. 
 
In advance of the introduction of these amendments, consideration should be 
given to a publicity campaign for public awareness with a view to challenging 
attitudes and behaviour.   
  
Clarification is also required as to the exact classifications being used to 
identify ethnicity and religion. 
 
Section 24 – Voluntary intoxication by alcohol: effect in sentencing   
Victims of offences will benefit most from this proposal when they see that 
voluntary alcohol intake will not play a part in the defence of the crime, 
especially when the offence is of a violent nature and the victim has been left 
traumatised.  There are many people who consume alcohol sensibly and do 
not commit offences.  Those persons with a proclivity toward offending should 
be encouraged to follow this example and learn to know their limitations, 
particularly when they are no longer able to rely on alcohol in their defence.  
 
It is suggested that this proposal should be widened to include all intoxicants, 
whether legitimate, prescribed or otherwise.    
 
Section 34 - Extreme Pornography 
Members feel clarification over what constitutes ‘extreme pornography’ is 
needed as the term is subjective and open to interpretation by legal experts.  
 
It must be highlighted that although criminalising possession of such material 
strengthens the current legislation, there are real challenges around being 
able to monitor and police this.  Ongoing capability and capacity issues could 
impact on the ability of the Scottish Police to be pro-active in this area.  Such 
material can be easily accessed via the internet, most sites containing 
material are located out with UK Law enforcement jurisdiction and may in fact 
be legal in their country of origin.  
 
The Scottish Police may also face challenge in managing the expectations of 
interested agencies, such as Rape Crisis and Violence Against Women 
Groups, regarding the resource committed to and effective policing of this 
issue.  
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Section 35 - People Trafficking 
ACPOS is supportive of the changes to this legislation but would suggest that 
amendment should also be made to ensure any offences created are 
inclusive of persons 'within' the UK who undertake trafficking activities (i.e. 
Internal Trafficking) and, not limited or exclusive to those persons 
orchestrating trafficking from a foreign destination.  
  
It is also felt that the definition of facilitation should include activity around the 
transit process i.e. the purchase/procurement of travel documents, ground 
transport, offers of work and accommodation.  This should also extend to the 
definition for internal trafficking. 
  
It is vital that further consideration should be given to extending the legislation 
to include labour exploitation, sexual exploitation and domestic servitude 
rather than being exclusive to prostitution. In this regard the definition of 
'sexual and non-sexual exploitation' should be clarified further.   
 
In historical English legislation (prior to the UK Borders Act 2007), 'sexual 
exploitation' included any offence under the Sexual Offences Act (inclusive of 
prostitution etc) and indeed acted as an aggravation to that offence.  In Scots 
Law, common law crimes of rape or indecent assault etc would be considered 
independently for investigation and prosecution (and with weighty penal 
consequence for offenders). These charges however take no statutory 
account of the victim’s trafficked status for sentencing purposes. 
 
Section 40 & 62 – Witness Statements: use during trial 
It is not clear yet if the practicalities of this change have been considered.  It 
may have onerous implications for the Police, particularly Process Servers 
and/or Case Management staff.   
 
Section 41 – Breach of Undertaking  
This proposal will have no significant operational impact on the Scottish 
Police.  It should reduce the number of offences created but will require 
amendment to IT systems and also amendment to force guidance.   
 
There might also be a requirement to seek clarification on the Lord Advocate’s 
Guidelines which currently direct that such an offence be treated as a unique 
offence.   
 
Section 47 – Remand and committal of children and young persons 
Members feel there will be a challenge in identifying appropriate places of 
safety, ensuring these are readily available and fit for purpose.  There will be 
an onus on local authorities to provide these services. 
 
Section 58 - 60 – Retention and use of samples etc 
While ACPOS is supportive of the measures proposed, members note that 
the Bill is silent on persons who have committed an offence and are 
subsequently offered a Procurator Fiscal direct measure or are processed by 
Police and then issued with a FPN.  In previous consultations on this matter, 
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ACPOS has requested that clarification be made regarding the retention of 
samples from FPN recipients for the full comparison process.  Members are 
disappointed that this has not been addressed in the Bill. 
 
The recent judgement from the European Court of Human Rights (ECHR), in 
the case of S and Marper v UK commented favourably on the current Scottish 
position on retention of DNA.  It was also recognised that DNA is classed as 
more sensitive personal information than fingerprints and other relevant 
physical data.  ACPOS is fully supportive that the retention of fingerprint 
information is placed on an equal basis as DNA. 
 
Section 63 – Spouse or civil partner of an accused a compellable 
witness 
The proposal to remove this condition will be an advantage. Many offences 
where a ‘spouse’ is a ‘competent’ witness are incidents that have occurred 
within the family home, where their evidence may well be crucial for a 
conviction however currently they cannot be compelled. Where the ‘victim’ of 
the offence is a child within the home this change will ensure they are better 
protected by the criminal justice system. 
 
Section 64 – Special Measures for child witnesses and other vulnerable 
witnesses  
This will enhance the ethos of the Vulnerable Witnesses (Scotland) Act 2004 
and ensure the benefits are available for all Court proceedings rather than just 
trials. This will reassure vulnerable witnesses that they will be afforded the 
level of protection they require when in contact with the criminal justice 
system, from start to finish. 
 
Section 67 – Television link evidence 
The Bill comments on the difficulties requiring someone travelling from 
another jurisdiction to a Scottish Court (Paragraph 350) and extends 
Section 273 to cover those jurisdictions out with Scotland but within the UK.  
Whilst this appears a common-sense approach, it seems strange to put 
provisions in place for a witness attending the Scottish Borders from 
Northumbria but not consider making similar arrangements for a witness from 
Orkney giving testimony at Dumfries.  It may be appropriate to consider such 
measures on a case by case basis with applications being viewed objectively 
and considering the interests of justice. 
 
Section 71 - Sharing information with anti-fraud organisations 
 The proposal brings Scotland to a consistent position with that in England 
and Wales and is consistent with the current drive to better align and 
coordinate counter fraud arrangements across the UK. This is entirely 
consistent with the ACPOS view of the future UK arrangements and 
recognises that a significant amount of fraud activity operates across 
jurisdictions. Enhanced information sharing arrangements inform assessment 
of trends and threats in that regard and ACPOS are supportive of the 
introduction of such a measure. 
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The Serious Crime Act 2007 contains provisions to enable public authorities 
to share information with each other and with anti-fraud organisations to help 
prevent and detect fraud.  At present this does not relate to any powers 
devolved to Scotland. 
  
It should be noted that the Serious Crime Act 2007 includes a section named - 
Schedule 3, Data Protection Act 1998 (c.29) (conditions for processing 
sensitive personal data). 
It is suggested that in order to cover the wording contained within that 
schedule in this Bill, the following text should be inserted after paragraph 7;  

“7A (1) The processing—  

(a) is either—  

(i) the disclosure of sensitive personal data by a person as a member of an 
anti-fraud organisation or otherwise in accordance with any arrangements 
made by such an organisation; or  

(ii) any other processing by that person or another person of sensitive 
personal data so disclosed; and  

(b) is necessary for the purposes of preventing fraud or a particular kind of 
fraud.  

(2) In this paragraph “an anti-fraud organisation” means any unincorporated 
association, body corporate or other person which enables or facilitates any 
sharing of information to prevent fraud or a particular kind of fraud or which 
has any of these functions as its purpose or one of its purposes.” 

  
The proposal is that these provisions will extend the Serious Crime Act 2007 
Act to cover all of Scotland's public authorities; in effect repealing the 
restrictions relating to devolved powers in the Act. 
 
Although the key information detailed in the Bill refers to 'public authorities' it 
goes on to say that the Serious Crime Act 2007 also has 'specified anti-fraud 
Organisations' detailed in SI 2008/2353 which specifies 6 anti-fraud 
organisations.  It is not clear from the 'key information' if this SI would also 
apply to Scotland.  The Act also contains safeguards and makes it an offence 
to further disclose information obtained under the powers of the Act for any 
other purpose. 
  
Providing that it is clear that both the aforementioned provisions under the 
Serious Crime Act 2007 also relate to Scotland then the sharing of information 
would be legitimate in terms of Data Protection. 
  
It should also be made clear that the provision with regard to the sharing of 
information relates to 'Serious Crime' only.  Those who have commercial 
interests might otherwise be in a position to request information relating to 
individuals who they are involved with on a day to day commercial basis by 
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making the representation that they require the information since it 'is 
necessary for the purposes of preventing fraud or a particular kind of fraud'.  
 
Section 84 – compensation orders 
The proposals in relation to compensation orders against an uninsured driver 
would be a welcome step forward and should compliment the work of the 
Motor Insurers Bureau. The MIB provides the means for the victim of an 
uninsured driver to receive compensation for any loss resulting from the 
incident. This service is funded by motor vehicle insurers and generally the 
uninsured driver is not pursued in order to make good the compensation paid 
out by the MIB. 
The proposal to allow the court to make a compensation order against the 
uninsured and offending driver restores the balance somewhat in attempting 
to get the offender to financially recompense the victim. However, in practice, 
the victims of a serious or fatal road crash would always approach the MIB or 
perhaps the Criminal Injuries Compensation Board first. Proposals for the 
award of court imposed compensation may more readily be applicable to the 
less serious cases where minor injury or damage is caused. Recompense in 
respect of the loss of a no claims bonus, a policy excess, or even simply 
higher premiums would obviously be most welcome for those who are victims 
of uninsured drivers. 
ACPOS has asked the Motors Insurers Bureau (MIB) for their observations in 
respect of this and particularly into claims against uninsured drivers, for which 
the MIB already make restitution in respect of loss sustained by affected 
drivers.  They advise that any claim received for uninsured loss requires the 
claimant to make a declaration that they have/have not received restitution 
from elsewhere.   Any such restitution would be taken into account by the MIB 
and would likely reduce the compensation paid out by them.  In view of this, 
they do not see the proposed legislation impacting on their day to day basis.    
They do point out however, that this very much relies on the honesty of the 
claimant who may make a false declaration in order to receive additional 
monies. 
 
With regard to a road death, members believe the wording of this section 
requires careful consideration as those who have suffered bereavement as a 
result of such a collision will be emotionally vulnerable and in some cases 
hostile to the thought of the person who caused the death of a loved one 
having anything to do with their funeral. They may also see any compensation 
order as the value the State puts on their loved one’s life. 
 
Section 86 (Disclosure) - Provision of information to prosecutor 
A definition of ‘sensitive’ is given however there is no definition of ‘highly 
sensitive’. If police officers are to be required in law to apply such categories 
then a definition of highly sensitive is necessary. 
 
Using schedules to list each item of (relevant) information to a prosecutor will 
be very time-consuming. It may not be the most effective method in all cases 
and, the draft legislation is non-specific as to the means by which the 
prosecutor may disclose information to the accused (section 97). ACPOS 
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would seek clarification on the need for a statutory requirement for scheduling 
of information. Developments in police information management may result in 
more effective systems available to police forces (and prosecutors) but 
legislation would require the continued use of schedules. 
 
Overall, it is felt that the method by which police forces reveal the existence of 
information to prosecutors can be competently and effectively addressed 
within the Code of Practice which will underpin the implementation of Part 6 of 
the Bill. 
 
Section 88 (Disclosure) - Review and adjustment of schedules of 
information 
ACPOS is of the view that the person who is best positioned to make a 
judgement on the likely impact should potentially sensitive information be 
released to the accused, is the police officer. It is entirely appropriate that the 
prosecutor should objectively review the judgements of the police and it is to 
be expected that they will disagree on occasions.  
 
Should the prosecutor disagree with police assessment of levels of sensitivity 
and, after review there is still disagreement, then it should be possible for the 
prosecutor to amend the schedule(s) accordingly without a police officer being 
required to alter their professional judgement. It may be more appropriate for 
scheduling processes to be detailed within the Code of Practice rather than in 
the primary legislation. 
 
Section 121 - Conditions to which licences under 1982 Act are to be 
subject. 
It is suggested, in respect of licences that relate to activities in particular 
geographical areas (such as street traders) that if a council used its 
discretionary power the badge as it currently stands – unlike the licence – will 
not stipulate the area within which the trader is licensed to operate.  
 
Section 126 - Licensing of public entertainment. 
The provisions, if introduced, will assist not only the police but the council 
when dealing with public safety issues in connection with such events.    
 
Section 127 - Licensing of late night catering  
The Bill’s provisions extend the part of the 1982 Act covering late hours 
catering to ensure that licensing authorities have the power to license any 
premises selling food or drink at late hours. This amendment will give 
licensing authorities the option of licensing all such premises, if they consider 
it necessary to do so.  Going forward, this may have fairly significant 
implications for additional workload for the police in relation to the both the 
administrative process and in relation to any requests by the local authority for 
analysis to be carried out by the police in relation to crime / disorder profiles 
with regards to premises that may be included in this new category. That said 
this is this is a section of the Act that should be fully supported.  
 

7 



CJL71 

Section 132 - Premises licence applications: antisocial behaviour 
reports. 
This section amends the requirements contained within the Licensing 
(Scotland) Act 2005 obliging a Chief Constable to provide the licensing board 
with an antisocial behaviour report and, instead, an antisocial behaviour report 
will only be required if the licensing board requests one, or if the Chief 
Constable wishes to forward a report for the Board’s consideration.  This 
much reflects the situation that has pertained during the Transition Period and 
the amendment is welcomed.  As ACPOS has maintained consistently, 
information in relation to anti-social behaviour in the vicinity of premises is, in 
itself, meaningless to a significant extent, unless a detailed evaluation of each 
and every incident is carried out.  While it is recognised that there will always 
be a number of premises dependent on geography which will not feature to 
any significant extent on Crime Management and Command & Control 
Systems, there will, inevitably, be a large number of premises that will do. 
 
Importantly, it is not, nor has it ever been, suggested that such incidents of 
antisocial behaviour should be directly attributed to premises and, clearly, 
where a licence is sought for premises not previously licensed, the usefulness 
of attributing antisocial behaviour then occurring within the vicinity to those 
premises (or as previously indicated any specific premises) is dubious.  What 
will be more effective is close monitoring of activity in, or within the vicinity of, 
existing licensed premises; examining recorded crimes and incidents that 
can be related to existing licensed premises and seeking a review of the 
premises licence.  Going forward, that will remove premises that do not 
operate in conformity with the licensing objectives and help to decrease 
significantly the negative impact that the antisocial behaviour associated with 
the operation of licensed premises has on our communities.    
 
Section 136 - Personal Licences  
Related amendments to Section 74 of the Act  
A Chief Constable may make a recommendation that the licensing board 
refuse a personal licence application if he considers it necessary for the 
purposes of any of the licensing objectives.  There is however no opportunity 
for a Chief Constable to make a formal ‘representation’ to the licensing board 
regarding issues related thereto that may not merit a recommendation to 
refuse but would nonetheless be relevant to the licensing board’s 
consideration of the application. 
 
It should be noted that ACPOS has not reviewed nor provided comment on 
Sections 2 -13, 16, 19-22, 44, 48-57, 61, 62, 65, 76, 80-82 and 117-120. 
 
 
John Pow 
Interim General Secretary 
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