
CJL69 

Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill 
 

Written submission from Children 1st 
 
For 125 years CHILDREN 1ST, the Royal Scottish Society for Prevention of 
Cruelty to Children, has been working to give every child in Scotland a safe 
and secure childhood. We support families under stress, protect children from 
harm and neglect, help them recover from abuse and promote children's 
rights and interests. We provide over 40 local services as well as five national 
services including ParentLine Scotland which is the free, national telephone 
helpline for parents and carers and ChildLine in Scotland which is operated by 
CHILDREN 1ST on behalf of the NSPCC. 
 
General comments 
We welcome the opportunity to comment on this Bill. The provisions within 
these proposals will have a significant effect on the children and young people 
we work with. This includes victims and/or witnesses to crime, children 
referred to the hearings system and children who have been dealt with by the 
adult courts. The proposals on licensing have the potential to affect many 
young people in Scotland. 
 
This is a wide-ranging bill and CHILDREN 1ST has been keen to consider the 
impact on children of its provisions. There are many aspects of the proposals 
that we welcome although there are areas where we feel the Scottish 
Government could take more radical action. 
 
In particular, proposals to raise the age of criminal responsibility in Scotland 
are long overdue. We welcome an increase to twelve but do feel this is the 
bare minimum and still leaves Scotland with a low age in comparison to many 
other European states. 
 
The Justice Committee has indicated that it wishes to hear views on the 
general principles of the bill. This submission highlights a number of  areas 
that are of concern or interest to CHILDREN 1ST. As ever, we are happy to 
provide more detail on any of these issues. 
 
Sentencing (section 32) 
We recognise the need to ‘tidy up’ the law relating to offences relating to the 
sexual services of children and child pornography. We are content that these 
provisions allow the imposition of a fine as well as, or instead of, a custodial 
sentence but we also welcome the statement in the accompanying policy 
memorandum which states “custodial sentences are likely to be appropriate 
for most offenders1” 
 

                                            
1 Criminal Justice and Licensing (Scotland) Bill, Policy memorandum, page 23, para 143 
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Indecent images of children (section 33) 
We support this provision to clarify the law and close a gap in legislation which 
has emerged as technology has developed. 
 
CHILDREN 1ST firmly believes that possession of any material where child 
sexual abuse may have taken place in order for the material to exist should be 
prohibited.  This would include manipulated images where a photograph had 
been altered to create a drawing or cartoon and where material has been 
produced to look like a photograph.  
 
Downloading, accessing or possessing such images is not a victimless crime. 
By contributing to demand, anyone who buys, downloads or distributes 
indecent images of children, whether these are photographs or manipulated 
images is directly contributing to child abuse. 
 
CHILDREN 1ST believes that such images may fuel inappropriate feelings 
towards children and young people, and that they may be used to groom 
children.  From its work with children and young people who have been 
abused, CHILDREN 1ST knows how devastating the effects of sexual abuse 
can be.  
 
However, in order for the legislation not to inadvertently criminalise legitimate 
use of such images (medical text books for example), we believe that the 
purpose for which such images are created and/or used should be a key 
consideration in deciding whether or not their possession should be banned, 
or whether or not they should be confiscated.   
 
Prosecution of Children (section 38) 
The stated policy objective of this section is to “ensure Scotland meets 
international standards as regards the age at which children can be 
prosecuted”2

 
It is therefore disappointing the Scottish Government has chosen the 
minimum interpretation of “international standards” and only propose to 
prohibit the prosecution of children under 12.  
 
CHILDREN 1ST  believe that children have the right to be treated first and 
foremost as children and that this should never include criminal prosecution 
and all of the consequences of this.  We view children as being up 18 years of 
age. 
 
We recognise that there are already a low number of criminal prosecutions of 
under 12s and most children over that age are referred to the Hearings 
System. However,  we believe that the age of criminal responsibility sets an 
important principle of how we see children in law and in our society. At a time 
when we have raised the legal age to buy cigarettes to 18 and are discussing 

                                            
2 Criminal Justice and Licensing (Scotland) Bill, Policy memorandum, page 30, para 188 
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restrictions of off-sales to under 21s, it does seem incongruous that we are 
seeking to set the age of criminal responsibility so low. 
 
The hearings system is internationally recognised as a model of balancing 
justice and welfare requirements when it comes to children. CHILDREN 1ST 
believe that children under 16 (and debatably under 18) should be dealt with 
by the Hearings System. In most cases, the hearings system has adequate 
disposals already but we would welcome discussion of any further powers that 
would be required to allow it to deal with more serious offences in these older 
age groups. 
 
This reform would be more in keeping with the spirit of the international 
recommendations that have been made. This is clearly indicated in a recent 
report by the United Nations Committee on the Rights of the Child. They state: 
 
”the Committee urges States parties not to lower their MACR <Minimum age 
of criminal responsibility> to the age of 12. A higher MACR, for instance 14 or 
16 years of age, contributes to a juvenile justice system which, in accordance 
with article 40 (3) (b) of CRC, deals with children in conflict with the law, 
without resorting to judicial proceedings, providing that the child’s human 
rights and legal safeguards are fully respected.”3

 
In addition, the UN’s consideration of the report submitted by the UK to the 
Committee on the Rights of the Child under article 44 of the Convention (a 
report to the UN on how states have progressed in implementing the rights in 
the UN Convention on the Rights of the Child) also highlights their “concern” 
at an age of consent of 8 in Scotland and re-iterates a need to raise this to 14 
or 16. 
 
Remand and committal of children and young persons (section 47) 
An end to the provision for ‘unruly certificates’ to be used to detain children 
aged 14 or 15  in the prison system is welcome and long overdue. There is 
clear, long-standing research evidence to show the damaging effects of 
mixing adult prisoners with children. Moreover, it simply does not represent a 
21st century justice system. CHILDREN 1ST welcome reform of the law to 
remove this provision and, where necessary, use secure accommodation or a 
suitable place of safety. 
 
Retention and use of samples (sections 58-60) 
CHILDREN 1ST has previously commented on the ‘Fraser Report on Retention 
of DNA and fingerprint data’ and we re-iterate some of our concerns below. 
 
We share the view of the Scottish Government that the retention of DNA and 
fingerprints must strike a balance between protecting the rights of the 
individual and promoting effective law enforcement.  In considering this issue, 
CHILDREN 1ST have attempted to explore the potential benefits and/or 

                                            
3 United Nations Committee on the Rights of the Child, 44th session, Geneva, General 
Comment no.10 (2007, “Children’s rights in juvenile justice”, page 11, para 33 
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drawbacks for society of retaining DNA and fingerprint data, and any potential 
risks to children and childhood from doing so.   
 
In our comments on the Fraser report, CHILDREN 1ST concluded that it is not 
appropriate or necessary to retain any child’s DNA or fingerprints for any 
length of time.   
 
The reasons for this position are: 
 

• A child’s right to be treated as a child 
In striking the balance between protecting the rights of the individual with the 
need for law enforcement, we emphasise that children are not the same as 
adults in law or in the rights that they hold.  As more vulnerable members of 
society who have yet to fully develop and thus only have developing 
responsibilities, they have the right to special protection for their liberty and 
welfare.  This principle is reflected in the United Nations Convention on the 
Rights of the Child, and in Scots law through the Children’s Hearings system 
where children who commit criminal offences are treated differently from 
adults who commit criminal offences.   
 
There is therefore, a very good case for striking a different balance between 
the protection of a child’s liberty and rights, and law enforcement, than applies 
to adults. 

 
• Undermines the welfare basis of Children’s Hearings 

We are concerned that the introduction of long term criminal consequences to 
Children’s Hearings that would follow a child into adult life would undermine 
the welfare-based, non-adversarial and child-centred nature of these 
proceedings.  In particular we highlight that the standards of evidence in 
Children’s Hearings are less than those required in a sheriff court.  
Furthermore, when children agree to an offence-related ground for referral, 
they are agreeing to the issue being dealt with by the Children’s Hearings in 
its non-adversarial approach, and not to all the consequences of a criminal 
act.   
 

• Effectiveness of treatment for child offenders 
Treating children’s fingerprint and DNA data differently also makes sense in 
reality.  Children who offend, even when they have committed sexual and 
violent assaults, are still developing and are far more likely than adults not to 
re-offend if they are given treatment, supervision and support. This is a key 
understanding underpinning the Children’s Hearings system.   As children are 
still developing as individuals, they respond well to interventions targeted at 
developing empathy, conscience and ability to form healthy relationships4. 
The increased risk to society and potential lost benefit for crime detection of 
not retaining their DNA or fingerprint data is therefore minimal given the 

                                            
4 See Hutton, L. Children and Young People with harmful, Abusive or Offending Behaviours: 
A review of Literature, CJSW Development Centre for Scotland, for further discussion  
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greater chances of children never re-offending in adulthood.  This fact tips the 
balance towards the retention of DNA and fingerprint data being an 
unnecessary infringement of an individual child’s rights.   
 
Where a child has committed serious violent or sexual offences there may be 
a case for reviewing their progress and rehabilitation before they leave the 
children’s system so that any continuing risk can be assessed. 
 
We note that Section 59 allows for the retention of samples for three years 
from children referred to the children’s hearings system where a child accepts 
or is found to have committed one of  “certain serious violent and sexual 
offences”. The list of these offences are still to be developed and prescribed in 
secondary legislation. While we welcome the commitment to consult on the 
list of applicable offences we regret that the list is not available now as it 
makes comment on the scope of this power difficult. 
 
In summary, we advise a strong presumption against the retention of samples 
from children for the reasons outlined above.  
 
Special measures for child witnesses and other vulnerable witnesses 
(section 64) 
We welcome the further extension of the provisions for vulnerable witnesses 
to all hearings in criminal courts where a witness may be called to give 
evidence.  
 
CHILDREN 1ST is a member of the Justice for Children Alliance and we would 
highlight that this group believe there is still work to be done to allow 
vulnerable witnesses, particularly children, to give their best evidence in court. 
We highlight our submission to the “Consultation on the use of intermediaries 
for vulnerable witnesses in Scotland”5 where we highlighted many aspects of 
court practice. 
 
In summary, Justice for Children: 
 
• Believes that there are still significant barriers to communicating effectively 

with vulnerable witnesses  
• Believes that the problems posed by inappropriate questioning are 

endemic to the legal system and cannot be solved by training and 
guidance alone 

• Believes that intermediaries should be introduced as a standard measure 
for all children required to give evidence in court 

 
The barriers that exist include confusing language, confusing or repetitive 
forms of questioning, unrealistic demands on memory, distressing questioning 

                                            
5 “Consultation on the use of intermediaries for vulnerable witnesses in 
Scotland”, Comments from CHILDREN 1ST, January 2008 
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and leading questions. Our experience also tells us that inappropriate 
questioning is still a problem. 
 
Sexual offences prevention orders (section 73) 
Foreign travel orders (section 74) 
Risk of sexual harm orders (section 75) 
We welcome these provisions as they implement key aspects of the Irving 
Report. In particular, the adjustments to the Sexual Offences Prevention 
Orders (SOPO) regime to allow the police to more easily check whether an 
offender is living in the same household as a child is an important reform. 
 
Sale of alcohol to persons under 21 etc. (section 129) 
CHILDREN 1ST adopts a definition of a child as being anyone up to age 18 
years old.  We question whether introducing a significantly different age 
threshold for one specific aspect of alcohol purchasing would respect young 
adults’ rights, be workable or clear.  Instead, could more be done to increase 
prosecution of those who buy alcohol for those under-age, noting that there 
were only 69 such prosecutions in Scotland in 2005-06.   
 
The proposals allow for restrictions to be introduced in certain localities. We 
question whether this is the best approach to tackling problematic drinking in 
disadvantaged communities. It may actually have the effect of further 
marginalising already excluded young people. 
 
Moreover, there is already a strong emphasis on ’teen’ drinking in discussions 
about Scotland’s relationship with alcohol. In fact, the problematic use of 
alcohol exists across all age groups and, we would argue, is merely more 
hidden amongst older parts of the population as it happens at home or in 
licensed premises. We caution that singling out young people as having 
problems with alcohol further reduces the responsibility and actuality of 
alcohol consumption and misuse in the older population. 
 
 
Tom Roberts 
Head of Public Affairs 
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