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. The Role of the Commissioner 

1.1 The office of Commissioner was established by the Commissioner for 
Children and Young People (Scotland) Act 2003. The general function of the 
Commissioner is to ‘promote and safeguard the rights of children and young 
people’.  
 
1.2 In particular, the Commissioner must review law, policy and practice relating 
to the rights of children and young people with a view to assessing their 
adequacy and effectiveness, having particular regard to the United Nations 
Convention on the Rights of the Child (UNCRC).  
 
1.3 The Act puts a particular emphasis on the involvement of children and young 
people in the Commissioner’s work, particularly those groups of children and 
young people who do not have other adequate means by which they can make 
their views known. 
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. United Nations Convention on the Rights of the Child 
2.1 The United Nations Convention on the Rights of the Child was passed by the 
UN General Assembly in 1989 and ratified by the UK in 1991. Ratification 
commits the UK to bringing its law, policy and practice into line with the 
Convention and this represents a promise to the children and young people of 
Scotland to make life better for them by respecting and promoting their rights as 
set out in the UNCRC.  
 
2.2 The UNCRC sets out the fundamental human rights that all children around 
the world, without discrimination, are entitled to. It sets out minimum standards 
for the rights for children, rather than “best practice”; state parties are thus 
encouraged to exceed the standards laid out in the Convention, but must not fall 
short of its basic requirements.  
 
3. Relevant UNCRC Articles 
 
3.1 The following articles of the UNCRC are particularly relevant to this Bill: 
 
Article 3 – The best interest of the child must be a primary consideration 
Article 12 – The child must be given a say in decisions that affect their lives 
Article 16 – Right to privacy 
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Article 37 – Freedom from torture, inhuman and degrading treatment and 
punishment 
Article 40 – Juvenile justice, especially 40 (3) on specific systems and 
procedures to deal with children who offend, outwith the criminal justice system, 
and 40 (3)(a) on the age of criminal responsibility. 
 
Further, the UN Committee on the Rights of the Child, which oversees the 
implementation of the Convention by state parties, from time to time issues 
General Comments to facilitate best practice in UNCRC implementation. General 
Comment No. 10 (2007), Children’s Rights in Juvenile Justice1 includes the 
Committee’s views on the age of criminal responsibility, including that an age of 
criminal responsibility lower than 12 is ‘not internationally acceptable’. It is 
referred to in more detail below.  
 
3.2 Other relevant international law 
 
Articles 3 (Prohibition of torture, inhuman and degrading treatment and 
punishment) and 6 (Right to a fair trial) of the European Convention on Human 
Rights (ECHR) are also relevant. European Court of Human Rights jurisprudence 
further contributes to our understanding of the notion of the age of criminal 
responsibility.  
 
In the virtually identical judgments in V v UK and T v UK (2000), the Court held 
that the child’s ability to understand and participate in the proceedings is the 
critical factor2 in determining the Convention compliance of the criminal justice 
process and found a violation of article 6 (1) ECHR.  
 
4. Introduction 
 
4.1 We welcome the opportunity to comment on the important proposals in the 
Criminal Justice and Licensing (Scotland) Bill and the opportunity to contribute to 
the Committee’s deliberations. The Bill is very wide-ranging and our comments 
will focus on only a few proposals contained within it, which are most pertinent to 
the rights of children and young people. Critically, the Bill provides a platform to 
address a number of important issues concerning children and young people’s 
rights: raising the age of criminal responsibility3, addressing the issue of DNA 
retention, the abolition of ‘unruly certificates’ to end (or, as the fact may be, 
further limit) detention of under-16s in adult prisons, and issues around 

                                                 
1 UN Committee on the Rights of the Child, General Comment No 10 (2007): Children’s Rights in Juvenile 
Justice, CRC/C/GC/10. Available online at http://www2.ohchr.org/english/bodies/crc/docs/ GC10_en.doc. 
2 V v UK (2000) (application 24888/94), paras 88-91; T v UK (2000) (application 24724/94), paras 88-89. 
3 We note that there are two concepts that are often used interchangeably; the age of criminal responsibility 
and the minimum age for prosecution. These two concepts are not the same (for a discussion of the 
differences see e.g. Gerry Maher (2005), ‘Age and Criminal Responsibility’, Ohio State Journal of Criminal 
Law, 493-505) and the proposal contained in Part 3 of the Bill is mainly concerned with the minimum age for 
prosecution, in the sense that it is about the legal system’s response to children who offend rather than the 
attribution of moral responsibility for children’s offending. 
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sentencing of parents. We would be delighted if the Parliament and the Scottish 
Government would adopt the suggestions we make in our submission.  
 
4.2 Our thinking and understanding of the complexities around the key issues of 
the age of criminal responsibility and the minimum age of prosecution is still 
developing and we are consulting with partners and stakeholders in advance of 
our oral evidence to the Committee on 26 May. Our comments below reflect our 
position at present and we trust they will stimulate the Committee’s debate on the 
four main issues in the Bill from a children’s rights perspective. 
 
5. Section 38: Minimum Age for Prosecution and the Age of Criminal 

Responsibility 
 
5.1 We are delighted to see the proposal to raise the minimum age for 
prosecution from 8 to 12 in this Bill. While the number of prosecutions of children 
under 12 has been negligible4, the very low age has been a dark spot on 
Scotland’s otherwise relatively strong record of UNCRC implementation for two 
decades. The UN Committee on the Rights of the Child urged the Government to 
raise the age in its Concluding Observations on the UK State Party report in 
1995, 2002 and 20085. Raising the age to 12 will bring Scotland in line with the 
absolute minimum acceptable standard set by the UN Committee. 
  
5.2 It is worth noting that the Scottish Government’s approach to raising the age 
in the present Bill has departed significantly from that proposed by the Scottish 
Law Commission (SLC) in its report on the issue in 20026. The SLC 
recommended raising the minimum age for prosecution to 12, and repealing s.41 
of the Criminal Procedure (Scotland) Act 1995, thereby removing any lower age 
limit for referral to the Children’s Hearing on an offence ground. The Scottish 
Government’s proposal in the current Bill is to retain s.41 and therefore the 
minimum age for referral of a child to the Children’s Hearing System at eight. It 
further inserts a section (s.41A) into the 1995 Act, which raises the minimum age 
for prosecution to twelve. Finally, it retains s.42 of the Act to the effect that a child 
aged 12 to 15 may be prosecuted only on instruction of the Lord Advocate.  
 
5.3 This is a rather complicated matter and indeed one where there is a degree 
of confusion about key concepts. It is SCCYP’s view that the Bill requires 
amendment if it is do what the Scottish Government intends it to do – the Policy 
Memorandum that accompanies the Bill states the policy objective as follows: 
 
                                                 
4 There have been four prosecutions of children under 12 between 2004/05 and 2006/07; Source: HM 
Government, Implementation of the UN Convention on the Rights of the Child: Response to the list of issues 
raised in connection with the consideration of the third and fourth periodic report of the United Kingdom of 
Great Britain and Northern Ireland (CRC/C/GBR/4), para 176. 
5 Concluding Observation on the United Kingdom and Northern Ireland, 15 February 1995, CRC/C/15/Add 
34, paras.40-43; Concluding Observation on the United Kingdom and Northern Ireland, 9 October 2002, 
CRC/C/15/Add.188, paras.59 and 62; Concluding Observations of the Committee on the Rights of the Child 
on the United Kingdom of Great Britain and Northern Ireland, CCR/C/GBR/CO/4, 3 October 2008, para.78. 
6 Scottish Law Commission (2002), Report on Age of Criminal Responsibility (SE/2002/1). 
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Section 38 – Prosecution of children  
Policy objectives  
188. To ensure Scotland meets international standards as regards the age 
at which children can be prosecuted.  

 
It then goes on to explain how it is going to achieve that objective: 
 

189. The provisions will raise the age of criminal responsibility by 
prohibiting the prosecution of children under 12 while still allowing them to 
be referred to a Children’s Hearing on offence grounds, whilst retaining 
the existing rule that children under 8 are conclusively presumed not to be 
guilty of any offence. 

 
This would appear to conflate the two distinct, yet related issues of the age of 
criminal responsibility and the minimum age for prosecution. It is our view that 
the international requirement – while focusing on criminal law and procedure – 
includes criminal consequences as well. The paragraph above suggests that 
while criminal prosecution of 8-11 year-olds will be out of bounds, referral to the 
Children’s Hearing on an offence ground with criminal consequences will not be. 
 
5.4 We believe that the Bill in its current form would continue to allow for children 
between 8 and 11 years of age to face ‘criminal’ consequences despite the new 
minimum age for prosecution set at 12. With s.41 retained in its present form, 
disposals of the welfare-based Children’s Hearing relating to this age group 
count as a conviction for the purposes of the Rehabilitation of Offenders Act 
1974. In other words, despite the fact that the child is not dealt with by the 
criminal justice system but by the welfare-based Children’s Hearing System, s.3 
of the 1974 Act means that they will have a criminal record if they and their 
relevant adult accept an offence ground or an offence ground is established by a 
Sheriff.  
 
5.5 If the Bill passes as it currently stands, questions would therefore remain as 
to whether the age of criminal responsibility has actually been raised – it could be 
argued that in terms of the criminal consequences for children who commit 
offences this remains at the unacceptably low level that is at present. We make 
suggestions as to how this dilemma could be resolved at the end of this section 
(5.10). 
 
Why 12? 
 
5.6 We would like to reiterate our support for the Scottish Government’s intention 
to raise the age of criminal responsibility in Scotland using this Bill. In 
determining what the new age of criminal responsibility should be, it is useful to 
consider the text of the international standards in more detail at this stage.  
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5.7 In its General Comment No 10, the UN Committee on the Rights of the Child 
states that ‘[t]he reports submitted by State parties show the existence of a wide 
range of minimum ages of criminal responsibility. They range from a very low 
level of age 7 or 8 to the commendable high level of age 14 or 16’7. It concludes 
that ‘a minimum age of criminal responsibility below the age of 12 years is 
considered by the Committee not to be internationally acceptable’8. Finally, the 
Committee formulates its expectation that the age should continue to be 
progressively increased and we call on the Parliament and the Scottish 
Government to aim closer to the ‘commendable high level’ called for by the UN 
Committee in its General Comment. 
 
5.8 In our view the Parliament should not settle for the minimum internationally 
acceptable standard but aim higher for Scotland’s children. In the Children’s 
Hearing System Scotland has got a robust, welfare-based, specialist juvenile 
justice system that works well. The Children’s Hearing can impose compulsory 
measures to address offending as well as the underlying causes, and it can and 
does authorise detention of children and young people in secure accommodation 
for the protection of themselves and of others where this is necessary.  
 
5.9 Finally, as a specialist system for children and young people, the Children’s 
Hearing System can deal with children and young people who offend in an 
appropriate way and enable them to participate in the process – a key element of 
their right to a fair trial or process according to European Court of Human Rights 
case law9. It is important to ensure sufficient resourcing for the system and to 
maintain and increase public confidence in it by reinforcing the view that referral 
to the Hearing is not a ‘soft’ option or ‘letting off’ children and young people who 
commit offences.  
 
SCCYP’s Suggestions on the Age of Criminal Responsibility 
 
5.10 The following suggestions represent SCCYP’s current thinking around these 
issues and we will be delighted to discuss these further in our oral evidence in 
May. 
 
5.10.1 Proceeding without repealing s.41 of the 1995 Act would mean the 
retention of the age of criminal responsibility at 8. We would suggest that s.41 be 
repealed subject to our further suggestion below (5.10.2). 
 
5.10.2 A new non-offence ground should be introduced to allow for children 
under 12 to be referred to the Children’s Hearing so that their behaviour and their 
needs can be addressed without the prospect of ‘criminal’ consequences. We 
believe that it would be an abdication of responsibility towards children who 
offend, their victims and the wider public if the needs and behaviours of those 

                                                 
7 General Comment No 10 (2007), cited above FN1 ; para 30 (italics ours).  
8 Ibid, para 32. 
9 See above, FN2. 
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children would not be addressed appropriately, including by means of 
compulsory measures where this is required.  
 
This is not an entirely new idea; the creation of a new (non-offence) referral 
ground that catches behaviour that would otherwise be an offence if the child 
was 12 or over have previously been discussed in the context of the draft 
Children’s Services (Scotland) Bill10. We would invite the Committee and the 
Scottish Government to revisit these proposals. 
  
5.10.3 In summary, our proposals are: 
 

• Minimum age for prosecution: we endorse the proposal in the Bill that 
prosecution of children under 12 (or, as is our preference, of a higher age) 
is not competent. 

• The age of criminal responsibility (in the sense that children under that 
age do not face the force of the criminal law or its consequences) should 
be 12 (or, as is our preference, a higher age) as well – there should be no 
criminal consequences under the minimum age for prosecution. 

• Children under the age of 12 who display behaviour that would otherwise 
be an offence if the child was 12 or over should be referred to the 
Children’s Reporter on a new non-offence ground. The referral or any 
disposal by the Hearing should have no criminal consequences under the 
Rehabilitation of Offenders Act 1974. 

 
6. Retention of DNA Samples from Children referred to the Children’s 

Hearing 
 
6.1 We note that the number of children under the age of 16 who currently have 
their DNA profile stored on the Scottish DNA Database may be substantially 
higher than we would have anticipated. In response to a parliamentary question 
on 25 June 2007, the Cabinet Secretary for Justice stated that there were 2,386 
profiles of under-16s on the database, the youngest of whom was 9 years and 4 
months old at the time11. In the absence of a power to retain the DNA profile of 
children dealt with by the Children’s Hearing System, and against the 
background of 474 children under 16 who were proceeded against in the courts 
between 2004/05 and 2006/0712, we would be interested to hear how this high 
number of children under the age of 16 came to have their DNA profile retained 
on the database.  
 
6.2 We recognise that in a significant share of offences committed by children 
and young people, the victim is another child or young person. As we pointed out 
in our recent response to the Consultation on the Acquisition and Retention of 

                                                 
10 Scottish Executive 2006, Draft Children’s Services (Scotland) Bill Consultation. The proposal referred to is 
contained within s.15 of the draft bill (p44).  
11 S3W-1073 – S3W-1075 in the name of Jeremy Purvis MSP. 
12 HM Government, cited above FN4; para 176. 
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DNA and Fingerprint Data in Scotland, the UNCRC allows for the rights of others 
to be taken into account – the child’s best interest must be a primary 
consideration, but it is not focusing on the best interest of an individual child at all 
times and at all cost. The balancing act between competing rights must, 
however, be explicit and proportionate. 
 
6.3 While we accept some of the premise for the proposal in s. 59, we consider 
that automatic retention of the DNA profile of children dealt with by the Children’s 
Hearing on offence grounds in the database would be disproportionate, even 
where this is limited to a list of specified offences. There are questions about how 
such a change could impact on the character of the Children’s Hearing System 
as a welfare-centred forum rather than one focused on establishing criminal guilt 
or otherwise; and about thresholds, for example in relation to assaults, and 
consensual underage sexual activity. Further questions remain with regards to 
children who are looked after in residential settings, where their behaviour is 
under much closer scrutiny and police involvement in incidents is much more 
likely, where these incidents might be resolved informally if the child had not 
been in care. Finally, the Scottish Children’s Reporter Administration (SCRA) 
makes an important point in its written submission regarding the decision-making 
process at the Children’s Hearing. Its concern is that the process that is 
proposed in s.59 of the Bill would lead to the most vulnerable children and young 
people having their DNA retained, not necessarily those who pose the most 
significant risk to the public. 
 
6.4 For these reasons, we would suggest that the Bill be amended to the effect 
that the DNA profile of a child who is dealt with by the Children’s Hearing system 
can be retained only if the following conditions are met: (1) the child has been 
referred on an offence ground; (2) the offence is one of a list of ‘trigger offences’ 
to be specified in the Bill; these should be serious violent and sexual offences; 
(3) the child and their relevant adult have accepted the ground, or it has been 
established by a Sheriff; (4) the police or another relevant agency has made an 
application to the Sheriff for an order to retain the child’s DNA for a period of up 
to three years; and (5) the Sheriff makes a decision based on the risk that the 
child poses to public safety.  
 
7. Remand and Committal of Children 
 
7.1 We welcome the abolition of ‘unruly certificates’ in s.47 of the Bill and the 
resulting changes to the detention of children under 16 in adult prisons. We 
agree with the Cabinet Secretary for Justice that ‘Prison is no place for 
children’13.  
 
7.2 There is a further, related issue, regarding the detention of children aged 14 
and over who have been convicted under s.205 or s.208 of the Criminal 

                                                 
13 Kenny MacAskill, cited in Criminal Age to be Raised to 12, Scottish Government Press Release 1 March 
2009; available on http://www.scotland.gov.uk/News/Releases/2009/03/27140804. 
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Procedure (Scotland) Act 1995. This retains the possibility of children being 
detained in adult prisons, which is entirely unacceptable. If ‘prison is no place for 
children’, it is no place for any child. 
 
8. Sentencing 
 
8.1 Last year, SCCYP published the report, ‘Not Seen. Not Heard. Not Guilty. 
The rights and status of the children of prisoners in Scotland’14, in which we 
argued that the children of prisoners are the invisible victims of crime and of our 
penal system. One of the report’s key recommendations is that when courts take 
sentencing decisions regarding a parent, the rights and interests of the children 
should be taken into account. At present, decisions to imprison a parent rarely 
take account of the potential impact on children.  
 
8.2 SCCYP believes that this current approach to the sentencing of parents, 
seen from the point of view of the child, is contrary to the European Convention 
on Human Rights (ECHR) and the UNCRC. Children have the same rights as 
adults to respect for their private and family life under Article 8 of the ECHR. The 
imprisonment of a parent is a prima facie interference with that right. Such 
interference may, however, be justified if it is in accordance with the law, 
necessary in the pursuit of a legitimate aim (which includes the prevention of 
disorder or crime and public safety) and if the interference is proportionate to the 
aim sought. Applying article 8 to sentencing decisions involving parents would 
require courts to assess the impact of sentencing options on the rights of any 
children affected to ensure that any interference with their rights is proportionate. 
It is fair to say that, at present, this balancing of the children’s rights and the 
wider public interest is not carried out in all cases.  
 
8.3 We therefore welcome the Bill’s statement of the purpose and principles of 
sentencing, in particular ss.1(3) and (4), which list matters to which a court must 
have regard in sentencing an offender. These matters include ‘the offender’s 
family circumstances’ (s.1(4)(c)). This section provides a further statutory basis 
for courts to take account of the impact of the sentence on an offender’s children 
when considering sentencing options. We also welcome the Bill’s establishment 
of a Scottish Sentencing Council and its ability to produce sentencing guidelines. 
We hope that such guidelines will reflect the rights of children and young people, 
either in the context of being sentenced themselves, or when they will be affected 
by decisions regarding an offending parent.  

                                                 
14 The report was laid before Parliament on 7 February 2008 (CCYP/2008/1) and is available from SPICe 
and online at http://sccyp.co.uk/admin/04policy/files/spo_061937Children%20of%20Prisoners%20 
Report.pdf. 
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