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I wish at this stage simply to express broad support for the general principles 
of the Bill and to make relatively minor comments on three aspects, as 
follows: 
 
(1) Extreme pornography 
 
I have some concerns about the breadth of section 34 of the Bill, which 
creates an offence of possession of an extreme pornographic image. The 
policy objective for this provision is expressed as being “[t]o help ensure that 
the public are protected from exposure to extreme pornography that depicts 
horrific images of violence” (para 153 of the Policy Memorandum). This is a 
strange suggestion: exposing the public to such material would already 
amount to a criminal offence. The lack of clarity as to what exactly this offence 
is expected to achieve makes it difficult to assess whether its scope is 
appropriate. 
 
The consultation exercise which led to these proposals (carried out jointly by 
the Home Office and the Scottish Executive) proceeded from the outset on 
the assumption that there was no proposal to criminalise possession of 
depictions of non-consensual sexual material as such, but to use the criminal 
law only where “serious violence” was involved (along with cases involving 
animals or corpses). The Home Office summary of responses to the 
consultation clarified the reference to “serious violence”, stating that “by 
serious violence we mean appears to be life threatening or likely to result in 
serious, disabling injury” (Home Office, Consultation on the Possession of 
Extreme Pornographic Material: Summary of Responses and Next Steps 
(2006) para 16). 
 
The consultation exercise seemed to give no indication of significant pressure 
to broaden the definition of “extreme pornography”, and this is reflected in the 
subsequent English legislation, which is in fact more restrictive that initially 
envisaged. It is limited (leaving aside animals and corpses) to instances of 
acts threatening a person’s life, or which result or are likely to result in serious 
injury to a person’s anus, breasts or genitals (Criminal Justice and 
Immigration Act 2008 s 63(7)). 
 
The Bill goes significantly beyond the English definition and anything 
canvassed in the prior consultation exercises, with the Policy Memorandum 
asserting merely that this definition is “insufficiently broad” but without 
explaining why. The Policy Memorandum observes that the English legislation 
does not cover rape per se, but this is hardly an accident of drafting: there 
was a clear desire to limit the legislation to extremely serious cases. No doubt 
it is undesirable that any person should possess material depicting rape or 
other non-consensual sexual activity, but the Government has at no stage 
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explained its rationale for criminalising such possession. It can hardly be the 
simple fact that the activity depicted is criminal: murder is regularly depicted 
on terrestrial television without objection. 
 
(2) Prosecution of children 
 
While agreeing with the general thrust of section 38 of the Bill, there is one 
surprising omission here. In its Report on the Age of Criminal Responsibility 
(Scot Law Com No 185, 2002), the Scottish Law Commission recommended 
that – alongside the introduction of a rule that a child under the age of 12 
could not be prosecuted for a criminal offence – the rule that no child under 
the age of 8 could commit a criminal offence should be repealed. This is 
because there might be circumstances in which a child under that age had 
committed a crime, ought therefore to be referred to a children’s hearing, and 
could not be referred on any other ground (as in Merrin v S 1987 SLT 193). 
The Commission noted that virtually all consultees who had responded to the 
proposals in their Discussion Paper on this point agreed with this proposal 
(Report, para 3.24). 
 
The Bill, as introduced, would not implement this recommendation, and the 
Policy Memorandum states only that this recommendation “is not taken 
forward” (para 192), without offering any reason. The Commission’s original 
observation that it is “paradoxical that children who commit offences, and who 
might be thought to form the most suitable cases to come within the hearings 
system, are beyond the scope of both the criminal justice system and the 
hearings system solely because of their age” (Report, para 3.23) remains 
valid and – in the absence of good reason to the contrary – this 
recommendation should be implemented in the Bill. 
 
(3) Mental disorder and unfitness for trial 
 
I am pleased to see that the Bill will implement the Scottish Law 
Commission’s recommendations on the defences of insanity and diminished 
responsibility. I have, however, a minor concern about section 117(4), which 
provides that a defence of insanity “may be stated only by the person charged 
with the offence”, as recommended by the Commission. In my view it should 
be open to the Crown to raise this plea in some circumstances, for the 
following reasons: 
 
First, an accused may put his mental state in issue by raising the defence of 
diminished responsibility or automatism. If he does so, it would seem 
essential that the Crown be permitted to argue that the accused’s mental state 
in fact amounted to insanity rather than one of the other defences. English law 
expressly permits the prosecution to allege insanity where the accused pleads 
diminished responsibility: Criminal Procedure (Insanity) Act 1964 s 6. 
 
Secondly (and related to the first point), there are some conditions which fall 
on the borderline between automatism and insanity, such as physical 
illnesses which affect an accused’s ability to control his actions. These might 
be regarded by the courts as “mental disorders” within the terms of the statute 
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in appropriate cases, particularly if they are liable to recur and so potentially 
render the accused a danger to the public. If the accused pleads, on the basis 
of such a condition, that he should be acquitted on the ground of automatism, 
but the prosecution are not permitted to raise insanity as an issue, and the 
judge rules that the accused’s condition amounts to insanity rather than 
automatism, it would seem to follow that the accused must be convicted even 
if all concerned believe that he should be acquitted. 
 
Thirdly, an accused cannot be convicted of any serious criminal offence 
unless he has the requisite mens rea (fault element, or mental state). Insanity 
may often involve a denial of mens rea. To take a very simplistic example: if 
an accused kills another person while under an insane delusion to the effect 
that he is attacking the devil or an animal, he lacks mens rea as he has no 
intention to harm another person, which is an essential element of the mens 
rea of murder (HM Advocate v Purcell 2008 JC 131). If the prosecution cannot 
allege insanity, it follows logically that the accused in such a case could 
simply deny mens rea and secure an unqualified acquittal. In R v Cottle [1958] 
NZLR 999, the New Zealand Court of Appeal avoided this problem by holding 
that the defendant had “in substance and in fact” pled insanity, but it would be 
difficult for the Scottish courts to take this course given that insanity is a 
special defence and subject to a requirement of pre-trial notification. 
 
James Chalmers 
Senior Lecturer in Law, University of Edinburgh 
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