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Justice Committee 
 

Criminal Justice and Licensing (Scotland) Bill 
 

Written submission from the Scottish Crime and Drug Enforcement 
Agency 

 
I refer to correspondence dated 13 March 2009 in connection with the above 
subject from Mr Andrew Proudfoot, Scottish Parliament, Justice Committee 
and would make the following comments. My observations are restricted to 
those parts of the Bill which I consider to have the most significant relevance 
to the SCDEA and for ease of reference those comments are outlined below. I 
am aware that the Association of Chief Police Officers in Scotland (ACPOS) 
have also been invited to make comment in respect of the Bill’s provisions.  
 
You may also wish to be aware that previous submissions, dated 12 February 
2009 in connection with the provisions of the Bill, relating to RIPA and 
RIP(S)A, was forwarded to your colleague Mr Graham Waugh. A copy of that 
correspondence is attached for your consideration.  
 
Part 1 – Sentencing – Drug Treatment requirement – amendments to the 
Criminal Procedure (Scotland) Act 1995 section 227 
 
Part 1 – Sentencing – Alcohol Treatment requirement – amendments to 
Criminal Procedure (Scotland) Act 1995 section 227 
 
The provisions proposed in connection with both Drug Treatment and Alcohol 
Treatment are supported and we have no further comment to make.  

Part 2 – Criminal Law – Serious Organised Crime – sections 25 – 28 
The introduction of the offences in connection with serious organised crime, 
under Part 2 of the Bill, are welcomed, however the following observations in 
regards to each of the individual sections is intended to seek clarity on the 
intentions outlined.  
 
Section 25 (1) introduces the offence that ‘A person who agrees with at least 
one other person to become involved in serious organised crime commits an 
offence’. It is unclear as to how such an agreement between two or more 
people will be proved to the satisfaction of the court.  
 
Guidance on the standard of evidence or information required establishing 
such an agreement, including what will in itself provide evidence of or at least 
an inference of agreement between the accused to be involved in serious 
organised crime, would be welcomed. 
 
Were an accused to state, in defence of their activity that their ‘agreement’ 
was secured under duress or coercion then this would provide an opportunity 
for the offence to be incomplete, even where such duress or coercion had not 
in actual fact occurred.  
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Where an accused’s actions provide evidence of complicity in the commission 
of a serious offence this factor should be taken into account when establishing 
the extent of ‘agreement’ between the accused and thereby refuting any 
possible defence. Perhaps the word ‘agrees’ is too limiting when establishing 
the intended conduct of the accused and should be reconsidered with 
perhaps a phrase such as ‘…allows themselves to become involved in…’ 
would be more appropriate.   
 
The subsection should also perhaps make clear whether or not it is a 
necessary element of the offence that at least two persons need to be 
identified as parties to the agreement before the offence itself is complete. 
What, for instance, will constitute ‘involvement’ and will the extent of that 
‘involvement’ have a bearing on whether an accused is proceeded against on 
indictment or on summary procedure? 
 
Whilst it may be possible for evidence relating to the lifestyle of one or more 
individuals to be presented to show that an accused’s standard of living is not 
commensurate with their established legitimate income, this in itself may be 
insufficient to establish involvement in serious organised crime, but should be 
a contributing factor to be considered when examination of the accused’s 
activities is undertaken.   
 
Section 25(2) introduces definitions for the terms ‘serious organised crime’ 
and ‘serious offence’ Section 25(2) (a) provides that one of two conditions 
must be met before a serious offence is committed.  It would be preferable if 
the term ‘serious offence’ applied to any crime capable of being indicted which 
would enable instances of minor crime, motivated by serious organised crime, 
to be dealt with more effectively and provide the mechanisms through which 
those involved in pursuing their activity through acts of violence and 
intimidation can be brought to justice.   
 
Section 25(2) (b) introduces the reference to ‘…an act of serious violence…’ 
It is unclear what would constitute an act of serious violence. As alluded to 
earlier those involved in organised crime may achieve their objectives through 
fear and intimidation without necessarily resorting to serious violence, albeit it 
is acknowledged that violence may well occur. The use of the term appears to 
be unnecessarily restrictive and should be widened to include any behaviour 
which is used to further the activity of organised crime.  
 
Section 26 introduces offences aggravated by connection with serious 
organised crime and these provisions are generally welcomed.  
 
Section 27 – 28 introduce offences of both directing serious organised crime 
(section 27) and failing to report serious organised crime (section 28). Whilst 
acknowledging the privileges of client confidentiality and the right of a suspect 
to seek legal advice when potentially facing charges connected to serious 
organised crime, it appears that the offences created under section 1 
subsections (1) and (2), are ineffective in those circumstances where an 
organised crime group employs the services of a solicitor or other legal 
adviser to further its own criminal activity or indeed in some other way attempt 
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to legitimise its activity through legal instruments. By virtue of the defence 
afforded under subsections (4) and / or (5) a legal adviser could continuously 
evade prosecution.  
 
It would be of greater effect if this subsection also contained provision to 
make it an offence on the part of the legal adviser to withhold information of a 
type that would reasonably cause the legal adviser to suspect that the 
provision of the information or advice was to enable an individual or group to 
evade detection from committing a serious offence or to conceal their 
involvement in serious organised crime.  
 
This subsection should also make it clear that to aid or abet the commission 
of serious organised crime would be an indictable offence, punishable by a 
significant period of imprisonment.      
 
It is recognised that the provisions provide for the evidence of single 
witnesses (or equivalent) to be taken into account collectively to help establish 
a prima facie case e.g. evidence against an accused spread across violence, 
drug trafficking, money laundering, etc, albeit insufficient to secure a 
conviction for any individual component crime may be sufficient to prove the 
new offences and this is welcomed.  
 
In particular, as greater understanding of the scale and extent of serious 
organised crime is achieved through the Scottish Serious Organised Crime 
Mapping Project these provisions would have most impact if they were 
capable of being applied retrospectively in a similar fashion to provisions 
under the Proceeds of Crime Act 2002, albeit it would be entirely appropriate 
that a limit on how far, in retrospect, such offences would be considered, 
would apply.    
 
Taking into account the need for reasonableness and proportionality, the 
legislation would be much more impactive if it empowered investigators to 
identify and consider retrospective evidence, otherwise, we will need to watch 
and wait for the criminals to reoffend 
 
Part 2 – Criminal Law – Articles Banned in Prison – section 29  
 
This provision is fully supported and the classification of mobile phones as 
banned articles within the prison environment is acknowledged as a very 
positive step against those who continue to be criminally active whilst serving 
a custodial sentence or on remand.   

Part 2 – Criminal Law – Indecent Images of Children – sections 33 – 34 
 
Members of the SCDEA E Crime Unit have had the opportunity to contribute 
to earlier debate on the provisions proposed under sections 33 – 34 of the Bill. 
Section 34 inserts into the Civic Government (Scotland) Act 1982 sections 
51A, 51B and 51C which relate to Extreme Pornography and the offence of 
possession of extreme pornography.  
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The definition of an ‘extreme image’ presents practical difficulties. The use of 
the terminology “depicts, in an explicit and realistic way” would seem to 
include all images where such acts are depicted but are subsequently shown 
to have been staged or acted out. For example a realistic depiction of a rape 
or sexual murder, which is undoubtedly pornographic but where the “victim” is 
shown to have suffered no harm and to have been a willing participant in 
actions depicted, would appear to be included in the definition.  
 
Thus for a forensic examiner or investigating officer the question is not 
whether the acts depicted, actually resulted in any physical harm to any 
individual, or whether rape, sexual activity with a corpse or bestiality has 
actually taken place, but whether the depiction is pornographic, explicit and 
realistic. 
 
Furthermore, and again from a practical point of view, it is easier to see how 
such determinations may be possible from viewing moving images but it 
would be far more difficult and perhaps impossible in some cases, to reach 
competent conclusions based on this legislation where single images of the 
relevant activities are depicted. 
 
Finally, the effect upon officers and professionals who are required to view 
indecent material involving children is starting to be documented and 
understood. Staff welfare measures are in place but the effect on staff having 
to view, what are, by definition, explicit extreme pornographic images can only 
be estimated, and perhaps early discussions with and involvement of relevant 
health professionals during such enquiries with a view to mitigating potential 
problems in this area should be catered for within the legislation.  
 
In addition there may be too many opportunities for uncertainty as to whether 
or not a particular image may fall into the definition, given both the nature of 
the offence and the potential defences available under sections 51B and 51C. 
 
The inclusion of a ‘tracing’ of a photograph or pseudo in the definition of an 
indecent photograph is a reasonable extension to existing legislation and 
assists in clarifying previous confusion around the definition of a pseudo-
photograph.  

Part 2 – Criminal Law – People Trafficking – section 35    

The proposed amendments to the Criminal Justice (Scotland) Act 2003 and 
the Asylum and Immigration (Treatment of Claimants, etc) Act 2004, as 
introduced by Section 35, are seen as very positive measures which 
strengthen the existing provisions and are welcomed.    

Part 3 – Criminal procedure – Disclosure – section 52 
 
Comments in regard to the disclosure generally are outlined later in this 
response.  
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Part 4 – Evidence – Witness Anonymity orders – section 66 
 
Section 66 introduces into the Criminal Procedure (Scotland) Act 1995, 
witness anonymity orders under section 271N – 271Y. These provisions are 
generally welcomed The ability to protect the identity of witnesses who play a 
key role in the administration of justice, from both ends of the spectrum 
whether it involves undercover police officers or general members of the 
public, helps to provide an increased confidence in the justice system and 
foster public reassurance that there is a safer and stronger Scotland. 
 
However there are a number of issues associated with these provisions which 
cause concern and are highlighted below for further consideration.     
 
Section 271N  Witness anonymity orders 
 
The introduction of witness anonymity orders is supported however it would 
appear that where the court have considered an appropriate application 
(section 271P), which satisfies the conditions for making an order (section 
271Q), the terms of section 271N subsection (5) could potentially expose a 
witness, who satisfies the foregoing criteria, but who stands before a jury 
constituted by local residents to be identified because in respect of section 
271N the court is not authorised to require that the witness is screened from 
the jury or indeed an interpreter. This is unlikely to ensure that the witness is 
sufficiently satisfied that their identity will not be revealed either during the trial 
or at a later stage and may defeat the object of seeking the order in the first 
place.  
 
Under subsection (5) (a) (i) the witness may be seen by ‘the judge or other 
members of the court’. This presumably will include the defence agent 
representing the accused and whilst it is recognised that in the majority of 
occasions this would not in itself present any issue, there may be occasions 
where the very fact that the witness can be identified by the legal team 
defending the accused, may compromise the safety of the witness and 
necessary provision requires to be taken of such potential. Furthermore there 
appear to be no provision for the protection of the witness from an accused 
who conducts his or her own defence.     
 
It would be preferable that the section stipulate that where the court, having 
considered the application and granted the order, ensures that the witness 
benefits from the facility of giving evidence from within a screened area, 
perhaps visible only to the trial judge.       
 
Section 271Q  Conditions for making orders 
 
This section specifies the conditions which must be present before the court 
may consider making witness anonymity order. The conditions are outlined in 
subsections (3) to (6) with further matters which may be taken into account by 
the court outlined in subsection (7).  
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It appears that all the conditions must be met before the court may give the 
application consideration. Furthermore the court is entitled to take Relevant 
Considerations, as outlined in section 271R into account. Is it the case 
therefore, that if any or part of a condition is not met, the fact that the 
remaining conditions are met would be irrelevant, by virtue of the wording of 
section 271Q (2)? If this is the case then it may have significant repercussions 
for the Crown, in some cases to proceed.   
 
Furthermore the Bill states that the court may make an order only if it is 
satisfied that Conditions A to D are met. Condition D states that  
 
 (a) the witness would not testify if the proposed order were not made, 
or 

(b) there would be real harm to the public interest if the witness were to 
testify without the proposed order being made. 

 
It would appear however, from the way in which this condition is framed, that it 
may present a barrier to those willing witnesses who may be denied 
anonymity only because they are willing to testify. The following scenario is 
presented by way of an example.  
 
A member of the public, who has no connection to the crime or accused, 
observes the commission of a serious crime. This crime is committed by a 
known member of an Organised Crime Group. The witness however, is 
prepared to testify but given the previous knowledge of the suspect or those 
with whom the suspect is criminally connected, the police are of the opinion 
that it would be in the interests of the safety of the witness that their identity 
was concealed to the suspect.  
 
It would appear that an application for a witness anonymity order would be 
unavailable to the police or the Crown because of the wording of this 
condition. The only avenue available may be for such a witness to go into 
Level 1 protection. This leads to their complete relocation, change of job, 
minimal family contact and severing of ties with friends. Such a restriction may 
ultimately lose the cooperation of the witness, unduly influence the standard 
of the evidence subsequently presented to the court and ultimately lead to the 
ends of justice being defeated.     
 
In such circumstances it is submitted that there may be a disproportionate 
effect on the witness’s Article 8 rights and that their interests could be better 
served by anonymity? Therefore, is the condition outlined at paragraph (a) too 
high a test to be satisfied for the order to be granted?  
 
In terms of paragraph (b), it is unclear what would be considered ‘real harm 
to the public interest’ and would the circumstances outlined above, where a 
willing witness is not afforded anonymity in the appropriate circumstances, 
potentially lead to such real harm occurring.   
 
Under the provisions of section 271Q (7), the court in determining whether 
the measures to be specified in the order are necessary for the purpose 

6 



CJL50 
  

mentioned in subsection (3)(a), the court must have regard in particular to any 
reasonable fear on the part of the witness— 
 

(a) that the witness or another person would suffer death or injury, or  
(b) that there would be serious damage to property, 

 
What may be a reasonable fear on the part of one witness may not be on the 
part of another witness in the same circumstances therefore without any 
definition of what may be considered reasonable there may be considerable 
differences applied by the courts. 
 
The reported case R (A) others v Lord Saville of Newdigate (Widgery 
Soldiers) 2002/WLR/1249, 1261 reflected that the courts should consider the 
subjective fears of the witness balanced with the objective assessment of the 
threat. Subsequent decisions have also reflected on the courts responsibility 
to consider the potential effect on the witness’s health. Such issues have to 
be balanced with the level of threat; this threat has to approach the threshold 
of impacting on witness’s rights under Article 2 of the European Convention 
on Human Rights1   
 
Consequently clarification and guidance on what is ‘reasonable’ would be 
valuable. Whilst it is recognised that decisions of the courts in England and 
Wales may only be persuasive and therefore not binding on Scottish courts, 
they may provide a suitable point from which appropriate guidance could be 
provided to enable relevant information to be provided for the court’s 
consideration.   
 
Section 271Q (7) (b) requires the court to have regard to any reasonable fear 
on the part of the witness that there may be ‘…serious damage to property’ if 
the witness were identified.  
 
Whilst the rationale for inclusion of this subsection is understood it is more 
likely that the courts would consider the potential impact on an accused’s 
rights under Article 6 in granting an witness anonymity order and where the 
potential justification for granting the order may rest on the witness’s 
reasonable fear of serious damage to property (his or anyone else’s) it is likely 
that the court would favour the accused right to a fair trial over the likely 
damage to property.  
 
Section 271R Relevant Considerations 
 
Subsection 2(f) provides that the court must have regard to whether it would 
be reasonably practicable to protect the witness’s identity by any means other 
than by making a witness anonymity order specifying the measures that are 
under consideration by the court. 
 

                                                 
1 Convention for the Protection of Human Rights and Fundamental Freedoms 
http://conventions.coe.int/treaty/en/Treaties/Html/005.htm  
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This would apply to Level 1 protection and it is submitted that the 
considerations outlined under 271Q can be equally applied.  
 
A concern would have to be that the courts consider that witness anonymity is 
the final option and only contemplated where all others have been exhausted.  
 
In the example given above, the witness’s Article 8 rights would need to be 
considered with equal weight to the accused’s rights under Article 6. If this 
was favourably assessed by the courts, anonymity would prevent an entire 
family being relocated. 
 
In the 6 month trial of the emergency legislation in England and Wales 346 
witnesses from 137 cases were referred to the Crown Prosecution Service 
(CPS) by the police for consideration of witness anonymity orders.  
 
The CPS subsequently applied for orders for 135 witnesses of which 129 
were granted with only 6 refused. Such figures would tend to support the 
genuine need for the legislation. 
 
The concept of Investigation Anonymity Orders is also worthy of consideration 
due to the growing intrusive nature of journalism serving the public’s insatiable 
appetite for “gangster” stories. In “gangland” murders involving Organised 
Crime Groups (OCG’s) witnesses can often be exposed through the efforts of 
investigative journalists. Such reporting can act as a strong deterrent for 
potential witnesses who would otherwise engage with the police. If an 
Investigative Anonymity Order was put in place this would safeguard the 
interests of witnesses prior to proceedings becoming “live.”  
 
A parallel can be drawn with the provisions of s 86 of Serious Organised 
Crime and Policing Act 2005, which makes a specific offence of revealing 
details of a witness involved in a witness protection programme 

Part 5 – Criminal Justice – Part 2A – Data Matching – section 26B + C 
(RIPA provisions) 
 
The provisions outlined in this part of the Bill are fully supported and we have 
no further comment to make 

Part 5 – Criminal Justice – Grant of authorisations for directed and 
intrusive surveillance – sections 77 - 79 
 
The provisions of the Bill outlined within sections 77 – 79 are acknowledged 
as meeting the needs of the SCDEA in respect of authorising activity within 
joint operations in Scotland and are welcomed. In affording the Deputy 
Director General the same level of authority as that currently held by the 
Director General with regard to applications made under Part III of the Police 
Act 1997 and Intrusive Surveillance within RIP(S)A, the  provisions recognise 
the importance of the need for resilience at Senior Authorising Officer level 
within the SCDEA and are welcomed.    
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Part 5 Criminal Justice – Sharing information with anti-fraud 
organisations - Section 71 and 83 
 
The provisions outlined in Section 71 amend the Serious Crime Act 2007 
sections 68, 69 and 71 which had previously led to Scottish specific legislation 
being outwith the scope of the 2007 Act. These amendments are welcomed.   
 
Section 83 addresses the issue of providing clarity as to who can actually 
apply for a Financial Reporting Order. In the original legislation, this was silent 
which caused some confusion as to whether the prosecutor could make a 
request, or if it had to come from the Court. This amendment is fully 
supported.  

Part 6 – Disclosure – sections 85 – 116 and Schedule 3 
 
The introduction of the provisions relating to disclosure present some 
significant challenges for the SCDEA and the wider Scottish police service.  
 
Following Lord Coulsfield’s recommendations contained in his report ‘Review 
of the Law and Practice of Disclosure in Criminal Proceedings in Scotland 
(2007)2, ACPOS Crime Business Area established a National Disclosure 
Steering Group (NDSG).  
 
The steering group, comprising representatives of the Scottish police forces, 
Crown Office and Procurator Fiscal’s Service (COPFS), Her Majesty’s 
Revenue and Customs (HMRC), the Serious Organised Crime Agency 
(SOCA) and Scottish Government was established to progress those 
recommendations including creation of a manual of guidance regarding 
disclosure.  
 
In relation to criminal investigations the disclosure of relevant material to 
COPFS will be implemented in advance of the introduction of the legislation 
itself. The SCDEA, in partnership with COPFS has already begun to identify 
resources to lead on matters such as compliance and training.  
 
Whilst it is acknowledged that until the legislation is completely introduced the 
full impact is difficult to quantify, it is of serious concern that the demand 
brought about by the provisions will put a significant strain on the already 
stretched resources of the SCDEA.   
 
An initial assessment of the number of persons who would perform the role of 
Revelation/Disclosure Officer was set at 10. This would provide a spread of 
experience and support to the various business units across geographic 
locations within the SCDEA.  Preferably this role would be performed by 
suitably trained members of police staff, as this would have a cost saving 
when compared to the employment of Police Officers. However, from further 
research with similar law enforcement partners, such as SOCA and given the 
complexity and prolonged nature of SCDEA investigations, where large 
                                                 
2 www.scotland.gov.uk/Publications/2007/09/11092728/37  
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enquiries would require more than 1 Disclosure Officer for resilience 
purposes, it is considered that as many as 15 persons may be required to fulfil 
organisational legislative requirements. 
 
Were it necessary to fund police officers to fulfil this requirement it is 
estimated that annual costs would amount to approximately £975,000 (based 
on average annual on costs of £65,000 per officer), or if police staff were to be 
employed to fulfil the role then the indicative annual costs would amount to 
£525,000, based upon average annual on cost of £35,000 per person).  
 
Either way it is likely that these resources would need to be found from within 
the existing establishment and budget which would have a detrimental impact 
upon front line operational activity.  
 
 
Gordon Meldrum 
Deputy Chief Constable 
Director General 
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