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Written submission from the Mental Welfare Commission for Scotland 
 
Introduction 
 
The Mental Welfare Commission welcomes the opportunity to respond to 
Criminal Justice and Licensing (Scotland) Bill. While we are happy to provide 
general comments on the overall Bill, our main comments are in relation to 
those offenders with recognised mental disorder. 
 
General comments 
 
Previous Scottish Government Criminal Justice reports, ‘Reforming and 
Revitalising’ (2007) and ‘Fair Fast & Flexible Justice’ (2008) acknowledged 
weakness in current sentencing practice and identified the negative impact of 
poor outcomes for those involved in the criminal justice system. 
 
Both of these reports contained proposals to cut short term prison sentences; 
promote early intervention to break the generational cycle of offending; 
address poor outcomes; improve offender management and re-shape 
community based disposals across the following 4 themes: 
 

• Reparation and payback 
• Rehabilitation and Integration 
• Quality and Enforcement 
• Community Engagement 

 
Short custodial sentences (under 6 months) have been found to have no 
tangible impact on reducing the risk of re-offending. Many offenders who are 
sentenced to custody experience significant disruption to their lives: 
jeopardising family and partner relationships, present and future employment 
prospects and physical and mental health problems. In addition for those with 
a substance misuse problem a short custodial sentence offers limited 
opportunities to address their dependence, often the underlying problem to 
their offending. We welcome the proposal to replace short term custodial 
sentences with robust and meaningful community based alternatives.  
 
Section 64 makes reference to Special Measures for child witnesses and 
vulnerable adults. We would hope that this includes those witnesses with 
learning disability and other recognised mental disorders.  
 
In addition, public understanding and confidence in sentencing is a key issue, 
hence proposals to create a Scottish Sentencing Council to promote greater 
consistency and transparency in sentencing is also welcomed. 
 
We are of the view that this Bill makes significant inroads in converting into 
legislation the positive proposals contained in the Scottish Government’s 
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previous reports and that these will hopefully facilitate sentencers, Community 
Justice Authorities, Local Authorities and Health Boards in delivering 
‘immediate, visible, effective, high quality, flexible and relevant justice’. 
 
The caveat is that, if and when the Bill becomes legislation, the additional 
burden placed on Community Justice Authorities, Local Authority Criminal 
Justice Services and Health Boards can only be achieved if these are 
matched with additional funding to allow enhancing of resources. 
 
Mentally Disordered Offenders. 
 
We welcome Section 117 which introduces a new statutory defence to 
replace the common law defence of insanity and removes outdated and 
inappropriate terminology. 
 
However, we note that the inserted section 51A (Subsection 2) of the 1995 
Act excludes those with a psychopathic personality disorder alone and, while 
other personality disorders may give rise to the defence, we would ask that 
further advice on this be sought. The Mental Health (Care and Treatment) 
(Scotland) Act 2003 in Chapter 1 under section 37 Definition provides that 
a ‘mental disorder’ means any illness, personality disorder, or learning 
disability however caused or manifested’. We would urge caution on the 
‘blanket statement in section 538 (Subsection 2). 
 
A significant matter of concern is the lack of any recognition (in Sections 
51A(1) and 51B(1)) that a mental disorder may not just impair an individual’s 
ability “to appreciate the nature or wrongfulness of the conduct”, but may also 
impair their ability to control their behaviour even though they may appreciate 
that their actions are wrong. For example, someone who commits an act in 
response to command hallucinations may be able to understand that what 
they did was wrong but not have been able to resist the compulsion of the 
hallucinations. Similarly, a person who kills their children whilst depressed 
may appreciate that their actions are wrong but believe that their actions are 
justified because of their view of life at that particular moment. 
 
A further matter for concern is that the Bill makes little or no reference to 
those individuals appearing before the Court who have a learning disability or 
cognitive impairment, no matter to what extent this may be. Consequently 
their ability to understand and give informed consent to participate in 
community programmes may be limited and while they may give agreement, 
consequently they are almost certainly ‘set up to fail’. We believe further 
consideration should be given as to how individuals with a recognised 
learning disability/cognitive impairment appearing before the Courts may best 
have their needs met. This should be included in any future legislation. 
 
Community Payback Orders 
 
General Comments: 
 
The impact of any order for compensation on an individual with mental 
disorder who may be already be having difficulty managing on benefits and 
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who may be more vulnerable gives us cause for concern. We are not clear 
what the consequences might be for people who cannot or do not pay. While 
an SER might shed some helpful light on the relevant social circumstances, it 
might be worth considering whether a report on the individual’s social 
circumstances from a Mental Health Officer - a specialist social work 
practitioner with expertise in assessing and working with people with mental 
disorder - might be more useful to the court in considering such a disposal.  
 
Section 227R. 
 
The Commission have significant concerns about the impact of this section 
and how it will operate. It is not clear what status people subject to a “mental 
health requirement” will have in respect of their potential treatment in hospital 
or indeed their treatment as an outpatient. The following concerns are noted: 
 

• There does not appear to be any requirement for a report from a 
Mental Officer or other report from social work in order to assist with 
decisions.  

• Generally speaking, the Commission believes that wherever an 
individual with mental disorder receives treatment on a compulsory 
basis this should be done under civil provisions or existing provisions of 
the Criminal Procedures (Scotland) Act 1995 

• There does not appear to be any consideration of the individual’s ability 
to consent to treatment, or what steps would be taken if they refused 
treatment.  

• For those people who are subject to compulsion under either the 
Mental Health Act or Criminal Procedures Act, there are safeguards 
through either the Mental Health Tribunal or the Mental Welfare 
Commission. As the Commission has a clear responsibility in respect 
of all people with mental disorder we find it concerning that those 
subject to a “mental health requirement” would have no automatic 
recourse to independent or statutory review or to the safeguards that 
are available to people who are otherwise subject to compulsion in 
respect of mental disorder.  

• If the person is admitted to hospital as part of the order and they are 
unwilling to stay and the medical practitioner responsible decides that 
they meet the criteria for detention in hospital, what is the impact of this 
on their order?  

• Is it envisaged that an individual who is in hospital as a condition of 
their community payback order could be kept there and treated against 
their will without any additional authority? If so, what are the 
safeguards for the individual?  

 
These matters require further consideration. At the very least there should be 
a requirement to notify the Commission if a community payback order with a 
mental health requirement is granted. 
 
Section 227R is nevertheless helpful in specifying that a medical opinion is 
not required for out-patient treatment once the presence of mental disorder 
has been agreed. 
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It must be recognised that an initial pre sentence assessment (28 working 
days) will not and cannot identify the full raft of issues which may impact upon 
a person’s behaviour. 
 
 It is only when treatment is underway that some or many of the issues 
underpinning a person’s behaviour and their ability to fully grasp treatment 
concepts becomes apparent. For example, Mr X is found guilty of severely 
assaulting his partner. A community payback order is given with the 
psychologist having initially recommended treatment with cognitive 
behavioural therapy for anger issues. However, during the course of treatment 
it becomes evident that Mr X’s problems are part of a wider spectrum of 
Emotionally Unstable Personality Disorder and the psychologist considers that 
a dialectical behaviour therapy approach may be more useful: this addressing 
both the propensity for violence and the wider issues. In such a scenario 
would the psychologist have to return to Court to register a change in 
treatment or is this considered part of the overall programme? Clarity 
regarding this matter would be helpful.  
 
 
Dr D Lyons 
Director 
 
 


