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1. The Scottish Justices Association (“SJA”) represents the majority of 
Justices of the Peace in Scotland. It wishes to offer written evidence 
on the following areas of concern: 

 
• the status of the purposes and principles of sentencing (cll 1, 2) 
• the composition and role of the Scottish Sentencing Council, 

and the applicability of sentencing guidelines to non-judicial 
disposals (cll 3-13) 

• the resourcing of “Community Payback Orders” (“CPOs”), 
and seeming conflicts of aims in relation to them, potentially 
producing restrictions in the information available before 
imposing them and an incentive to breach them (cl 14) 

• what constitute “appropriate reasons” for imposing a short prison 
sentence (cll 16, 17) 

 
The status of the purposes and principles of sentencing (cll 1, 2) 
 

2. The SJA considers that there should be a declaratory provision in 
the Bill, similar to that in s1 of the Judiciary and Courts (Scotland) 
Act 2008, expressing the Cabinet Secretary’s welcome declaration 
in the Sentencing Guidelines and a Scottish Sentencing Council 
consultation paper that the “complete independence of the judiciary” 
was at “the heart of the criminal justice system in any society which 
considers itself free and fair”. 

 
3. It finds the lists of “purposes of sentencing” (cl 1(1), which it notes 

reproduces that for England & Wales in the Criminal Justice Act 
2003, s 142) and of “other matters” (cl 1(3),(4)) appropriate, as is 
the requirement to “have regard to” them (cl 1(2),(3)) and the lack of 
prioritisation between them. Both provisions are considered 
conducive to judicial independence. 

 
4. It also recognises the right of the legislature to lay down broad 

penal policy, within the boundaries of devolution (including human 
rights concerns). It is principally concerned that individual 
sentencing decisions should be taken freely within the 
constitutionally appropriate limitations. 

 
The composition and role of the Scottish Sentencing Council, and the 
applicability of sentencing guidelines to non-judicial disposals (cll 3-13) 
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5. The SJA looks forward to the creation of a Scottish Sentencing 
Council. However, it considers that the membership of the Council 
should be 50% judicial, and doubts the need for representation of 
ACPO(S), or even of the legal professional bodies. It also observes 
that if they are to be represented, so should be the Prison Service 
(as it has responsibility for those sentenced to imprisonment) and 
perhaps COSLA (as local authorities have responsibilities in relation 
to “community sentences”). 

 
6. Schedule 1, para 1(5) considers that [the Council should comprise] 

“one person holding the office of justice of the peace or stipendiary 
magistrate”. Considering that JPs preside over cases throughout 
most of Scotland (while stipendiary magistrates are in Glasgow), 
the lower sentencing limits of JPs, and the characteristics of the JP 
benches, the SJA consider it essential that there be a person 
holding the office of justice of the peace as a member of the 
Scottish Sentencing Council. 

 
7. It also notes that the characteristics required of the “lay members” 

are very broadly drawn (Sch 1, para 1(5)) and further, that no 
provision is made for payment of those members who are not 
professional judges. 

 
8. The SJA is pleased to see, however, that no provision is made for a 

Scottish Government observer. Such a person could not be 
regarded as independent, and the Council should be able to 
generate “evidence-based” guidelines free from the appearance of 
political pressure. This concern arises against the background 
firstly, of one of the “objectives” of the Council being to “assist the 
development of policy in relation to sentencing” (cl 4(b)), and 
secondly the requirements upon the Council (i) to consult the 
Scottish Ministers (cl 6(b)(ii)) without a reciprocal obligation upon 
them to consult it when considering relevant legislation; (ii) to 
accompany sentencing guidelines with assessments of both the 
“costs and benefits” likely to be incurred and “the likely effect” on 
the number of persons in prison (cl 5(5)); (iii) to give reasons for 
declining to issue a guideline requested by the Scottish Ministers (cl 
8); and (iv) to produce for the Scottish Ministers a triennial 
“business plan” including “details [of proposed] sentencing 
guidelines” (cl 12). 

 
9. In relation to the Council’s “function(s)” and “objectives”, the SJA 

notes its first-mentioned “objective” is to promote “consistency in 
sentencing practice” (cl 4). It is hoped that the requirement to 
produce guidelines on “the principles and purposes of sentencing” 
(cl 5(3)) means that the guidelines will also address 
“appropriateness” 

10. In any event, the SJA considers that sentencing guidelines will be of 
particular use to JPs who are lay judges, and may sit infrequently 
and would value guidelines promoting “consistency”. 
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11. It is not clear that the sentencing guidelines will apply to “fiscal 

fines”, “fiscal compensation orders” “fiscal work orders” or any other 
form of “conditional offer”. The SJA strongly feels that, since more 
sentences are imposed by these means than by the courts, in 
principle, such non-judicial disposals should be informed by 
sentencing guidelines. It notes the apparent anomaly of the desire 
to publish judicial sentencing guidelines, while the internal Crown 
Office guidelines on “fiscal fines”, etc, remain firmly confidential.  

 
12. The “objective” of “promot[ing] greater awareness and 

understanding of sentencing policy and practice” (cl 4(c)) is 
applauded as a means of reducing any “democratic deficit” in 
sentencing policy, but it is observed that sufficient funds for this 
purpose, and for training, will be required. 

 
The resourcing of “Community Payback Orders” (“CPOs”), and seeming 
conflicts of aims in relation to them, potentially producing restrictions in 
the information available before imposing them and an incentive to 
breach them (cl 14) 
 

13. The SJA can see that there may be value in the policy of, in effect, 
amalgamating Community Service Orders, Probation Orders and 
Supervised Attendance Orders into a single form of order. It notes 
three things, however. Firstly, it is unclear why Restriction of Liberty 
Orders, as such, and Drug Treatment and Testing Orders are not 
included. Secondly, more precise comment may be appropriate at a 
later stage in respect of the relationship of the proposed provisions 
to the existing equivalents. Thirdly the success of the policy will 
depend heavily upon the resources made available and detailed 
non-legislative arrangements made by Social Work Departments. It 
is assumed that the substance of the existing “community” 
disposals available to JP Courts will remain available. 

 
14. It also recalls that the evidence base for the success of CPOs as 

alternatives to imprisonment, the target population, and the 
sentencing purpose, at least as revealed in the Reforming and 
Revitalising: report of the review of community penalties 
consultation paper, seemed uncertain. In particular, aims such as 
“immediacy” and “effectiveness” might conflict. For example, 
Reforming and Revitalising (p12) declares that, in the interests of 
immediacy, “it will not be necessary to a court to obtain a Social 
Enquiry Report before imposing a sentence of under 100 hours”. In 
other words, the price of a rapid decision is an uninformed decision. 

 
15. It further notes possible confusion in the role of the CPO and its 

enforcement. Imposition of such an order requires that the offence 
be “serious enough to warrant [a CPO]” (cl 14/s 227A(3), which 
must be read in the light of the proposals in relation to “short 
[prison] sentences”). This clearly indicates that a CPO is intended to 
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be used for the upper range of summary offences only. 
Unsurprisingly, therefore, where a CPO is breached, the court may 
“deal with the offender … as it could have dealt with the offender 
had the order not been imposed” (cl 14/s 227ZB(5)(b)). 

 
16. For an offence in the upper range, in the case of the JP Court, this 

would normally include the maximum of 60 days imprisonment. 
However, it is specifically provided that, in the case of this Court, 
the maximum sentence of imprisonment for breach of a CPO is 
reduced to 20 days (cl 14/s 227ZC(2)(a)). Thus, a JP Court, in 
respect of a person who might otherwise have received a sentence 
of any period of imprisonment greater than 20 days, would be 
obliged (in the absence of “appropriate” circumstances in terms of cl 
17/s 204(4A)) to impose a CPO instead. But, if the CPO were 
breached that court would be restricted to a sentence of, at most, 
20 days, seemingly providing an incentive to breach the CPO. 

 
What constitute “appropriate reasons” for imposing a short prison 
sentence (cll 16, 17) 
 

17. The SJA accepts that the Bill fulfils the Scottish Government’s 
policy that (because the principal aim of imprisonment should be 
rehabilitation) there should only be prison sentences of six months 
or less “where the court considers that no other method of dealing 
with the person is appropriate” (cl 17/s 204(4A)), which appears to 
recognise that retributive or deterrent sentences of this magnitude 
may be used in “appropriate” circumstances. It also notes that 
where a court does pass such a sentence it must “state its reasons” 
which reasons are to be minuted (cl 17/s 204(4B)). 

 
18. However, it further notes that the legislation gives no indication as 

to what an “appropriate” reason might be, but that Scotland’s 
Choice: report of the Scottish Prisons Committee (the intellectual 
source of the proposal), at para 3.36, listed six circumstances in 
which it considered such a sentence would be justified (that is: 
violent and sexual offences; breaches of bail; failure to comply with 
an existing “community” disposal; existing release licence; non-
consent to a “community” disposal; and existing imprisonment).  

 
19. If this list is intended are intended to constitute the list of 

“appropriate reasons”, the legislation should say so (though 
presumably, sentencing guidelines might be developed). 
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