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Introduction 
Although Age Concern and Help the Aged in Scotland welcomes the proposal to 
increase the age limit on jurors in criminal trials from 65 to 70, we believe there is 
no evidence to justify setting a rigid upper limit at 70.  
 
In their consultation document Modern Juries in Scottish Criminal Trials, published 
in 2008, the Scottish Government argued that unspecified evidence showed that 
people above the age of 70 are strongly likely to have significant cognitive decline 
that would prevent them from serving as jurors. Age Concern and Help the Aged in 
Scotland believe this is not backed up by any of the available evidence. Instead we 
argue that Scotland should adopt a similar system to that used in the Republic of 
Ireland and allow people aged over 70 the choice of whether or not to exempt 
themselves from jury service.  
 
Increasing the age limit for jurors 
There are strong arguments for increasing the age limit, many of which were 
mentioned in the Scottish Government’s consultation document. For example, as 
the consultation points out, it is contradictory to talk on the one hand of the 
important contribution that older people can make to society whilst with the other 
hand denying them the opportunity to participate in jury service, one of the most 
important elements of civic life. 
 
The Scottish Government refers to research showing that 70 year olds today are 
comparable to 65 year olds living thirty years ago and argues that the concerns of 
the Thompson review – that older people would not be able to cope with the mental 
demands of jury service – no longer have much support or evidence to back them 
up. But the only evidence offered to back up why 70 should be the new upper age 
limit is unnamed research showing most older people “maintain their level of 
everyday intelligence or mental achievement until around age 70”1. This seems to 
imply that after the age of 70 most people lose their everyday intelligence, a claim 
that simply does not stand up to examination. 
 
While mental function does generally decrease with age, it does not mean that 
people over the age of 70 suddenly become incapable of jury service – an 
allegation that many older people would find deeply offensive. In fact, a recent 
report of the English Longitudinal Study of Ageing shows that although there is 
evidence that function declines with age and poverty, the decline is gradual and 
even in the 80+ category, three quarters show no impairment at all in key literacy 
and numeracy skill tests2. Those in their early 70s show little literacy impairment 
                                                 
1 Scottish Government (2008) Modern Juries in Scottish Criminal Trials: p7 
2 ELSA (2006) ‘The 2004 English Longitudinal Study of Ageing – Wave 2 (2006)’. London: Institute 
for Fiscal Studies. (p.226) 
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and only the women show any significant numeracy impairment – still only one in 
five of the population.  
 
Additional evidence comes from the Seattle Longitudinal Study (SLS) which began 
in 1956 and focuses particularly on age related changes in cognitive ability. 
Analysis of their results published in 2006 showed that “even at age 81 less than 
half of all observed individuals experienced reliable decremental change on a 
particular ability over the preceding seven years3. In addition, average decrement 
before age 60 amounts to less than two-tenths of a standard deviation, while by 
age 81 average decrement rises to approximately one standard deviation for most 
variables.” Although this shows an increasing likelihood of cognitive decline, it is a 
very small average decline and the study’s authors go on to note that “the 
magnitude of decrement, moreover, is significantly reduced when the effects of age 
changes in perceptual speed are removed.” 
 
Given other factors such as extra experience, life skills and available time, it is hard 
to see any justification for drawing a line at any age. We also note that there are 
numerous examples of people aged over 70 continuing to perform with notable 
mental alacrity in fields as diverse as science, art, medicine, law and even in 
Scottish politics itself. 
 
Other jurisdictions 
The case for removing the upper age limit is strengthened further by the situation in 
a number of other countries. Ireland recently removed the upper age limit for jury 
service – which had previously been 65 – and have moved to a system whereby 
anyone over the age of 65 is eligible to serve on a jury but can choose not to if they 
wish4. Similar systems of jury eligibility operate in New South Wales5 and Victoria6 
in Australia, New York State in the USA7, and Saskatchewan in Canada8 and there 
are no doubt other jurisdictions where the case is the same. 
 
Age Concern and Help the Aged in Scotland believes that such a system here 
would offer advantages for the court system by increasing the number of available 
jurors and would also send a strong signal that the Scottish Parliament is willing to 
eliminate age discrimination. If Scotland were to adopt a system similar to those in 
place in the jurisdictions listed above, it would most likely be desirable to also 
adopt the ‘optional exemption’ for people aged over 70 so as not to interfere with 
the original aim of Section 68 of the Criminal Justice and Licensing (Scotland) Bill. 
This would allow people over the age of 70 who did not feel capable of performing 
jury service to exempt themselves whilst allowing those people over the age of 70 
who are willing and able to participate in jury service. 
 
Scotland also has an ageing population as well as an increasingly active older 
population. Although increasing the age limit to 70 will provide an increase in the 

                                                 
3 Warner Schaie et al (2004). ‘The Seattle Longitudinal Study: Relationship Between Personality 
and Cognition’, in Aging, Neuropsychology, and Cognition. 11(2-3): 303-324. 
4 This change was made in the “Civil Law (Miscellaneous Provisions) Act 2008” 
5 http://www.lawlink.nsw.gov.au/lawlink/local_courts/ll_localcourts.nsf/pages/SHO_jury_exemptions
6 http://www.liv.asn.au/public/legalinfo/court/court-Juries.html#Heading23
7 http://www.nyjuror.gov/general-information/questions-and-answers.php
8 http://www.sasklawcourts.ca/default.asp?pg=qb_jury_info
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number of eligible jurors, the ageing demographics of Scottish society means that 
in the long term there would most likely be future contractions in the eligible pool of 
jurors. In areas of Scotland where the proportion of older people is predicted to rise 
more significantly than average the long-term effect will be more pronounced.  
 
The Irish system, as well as the others listed above, explicitly recognises that a 
fixed age limit wastes the abilities of the many older people willing and able to 
perform jury service. It also recognises that older people themselves are generally 
the best judges of their capabilities, which is why their system allows people aged 
65 or over to decline jury service if they do not feel able to do it. In the unlikely 
circumstance that an older person who is not capable of performing jury duty does 
not exempt themselves, the selection process that takes place before the trial 
begins would weed them out.  
 
Allowing people over the age of 70 the choice would address the concerns of those 
older people who feel that they have fulfilled their civic duties by that age and 
should be excused on that basis, whilst still allowing people aged over 70 who 
wanted to be eligible for jury service to make that choice for themselves. 
 
UK Context 
The case for amending the Criminal Justice and Licensing (Scotland) Bill is 
strengthened by a recent consultation launched by the UK Government’s Ministry 
of Justice on options for increasing the upper age limit on jurors in England and 
Wales. The intention of Section 68 of the Bill is to bring Scotland in line with 
England and Wales but it is highly likely that the goalposts will shortly be moved 
again in those jurisdictions. One of the options highlighted in the Ministry of Justice 
consultation document is to remove the upper age limit but allow people aged over 
70 excusal by right on grounds of age, and we would maintain that the general 
thrust of the arguments contained within the document lead in that direction. The 
consultation document can be found online: 
 
http://consultations.cjsonline.gov.uk/downloads/Jury_service_age_limit_consultatio
n.pdf
 
Conclusion 
In light of the available evidence and the experiences from other jurisdictions, we 
see no reason to exclude members of the older population from their civic rights 
and responsibilities purely on the basis of their age. We would strongly support not 
just increasing the age limit for jurors to 70, but allowing people over the age of 70 
the choice of whether they want to participate in jury service.   
 
Age Concern and Help the Aged in Scotland believes that the Criminal Justice and 
Licensing (Scotland) Bill offers the opportunity to place Scotland ahead of the rest 
of the UK in terms of age limits on jury service, while offering benefits for the court 
system by increasing the number of eligible jurors and, importantly, striking a 
significant blow against age discrimination in public life. 
 
 
26 March 2010 
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