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Dear Mr Wands 
 
The Scotland Act 1998 (Modification of Schedule 4) Order 2009 
 
The Society has considered this draft order under the Scotland Act and has the 
following comments to make:- 
 
1. The Society agrees that the position of Scottish Ministers under the Scotland 

Act is anomalous in comparison with the position of other public authorities in 
Scotland and the UK Government in respect of devolution issues arising out of 
contraventions of the European Convention on Human Rights. 

 
2. The Cabinet Secretary for Justice, Kenny MacAskill MSP, in his announcement 

in the Parliament on 11 March informed the Parliament of progress since the 
case of Somerville v Scottish Ministers [2007] UK HL44.   That case concluded 
that in the absence of an explicit statutory time bar in the Scotland Act 1998, 
claims could be made under that Act against Scottish Ministers which would not 
be permissible under the Human Rights Act 1998 because that Act contains an 
explicit time bar. 

 
3. The Society notes that the introduction of a one year time bar would enable the 

Scottish Ministers to draw a line under their liability in relation to claims of the 
kind being made in respect of the Somerville judgement. 

 
4. It is unfortunate that the Scottish Government did not take the opportunity to 

consult widely on this proposal as it will have the effect of limiting the capacity of 
many people, who may have had their human rights infringed by Scottish 
Ministers from taking appropriate action to vindicate their human rights. 
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5. In relation to new paragraph 4A which enables the Parliament to modify the 
1998 Act so as to provide that certain proceedings have to be brought before 
the end of the limitation period, the Society agrees with the general proposition 
that there should be consistency between the time bar period for devolution 
issues under the Scotland Act and the time bar period under the Human Rights 
Act. 

 
6. It is a point of debate as to whether one year is the correct period for the time 

bar.    However, it is also appropriate that an extension of the period of one year 
is permitted under new paragraph 4A(4)(b) for such “longer period as the court 
or tribunal considers equitable having regard to all the circumstances”.   That 
provision should ensure that the strict one year period is mitigated in 
appropriate circumstances. 
 

I hope that these comments are helpful. 

 
Yours sincerely 
 
Michael P Clancy 
Director, Law Reform  


