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CBI SCOTLAND’S RESPONSE TO THE SCOTTISH GOVERNMENT DISCUSSION PAPER ON 
EXTENDING COVERAGE OF THE FREEDOM OF INFORMATION (SCOTLAND) ACT 2002 
 
INTRODUCTION 
 
1. CBI Scotland’s Public Services Group welcomes the opportunity to respond to the Scottish 

Government’s discussion paper on proposals to use the powers under section 5 of the Freedom of 
Information (Scotland) Act 2002 (the FOIA), to extend coverage of freedom of information (FOI) to 
organisations that exercise functions of a public nature or are providing, under a contract made 
with a public authority, any service whose provision is a function of that authority. CBI members 
believe that these proposals could potentially impact on all public, private and voluntary 
organisations contracting with public authorities, and this response should be seen in this context. 
 

2. The CBI has previously welcomed FOI as a positive step towards increasing the openness and 
accountability of public authorities. At the same time, we highlighted potential unintended 
consequences, notably that FOI could deter private sector companies from working with public 
authorities due to the increased reputational and commercial disclosure risks it would involve. 
 

3. The CBI continues to believe that the objectives of greater transparency and democratic 
accountability of public authorities should be upheld provided they are balanced against the 
legitimate concerns of private and voluntary sector organisations delivering vital functions or public 
services. We are not convinced there is a justification for extending the current ambit of the Act. 
The existing legislation is sufficient to meet the stated FOI goals of greater transparency, 
accountability and democratic engagement. Furthermore, the proposed extension would run 
counter to the Scottish Government’s better regulation agenda. 

 
4. The CBI believes that better implementation and enforcement of existing FOI legislation on a 

consistent basis would best serve the objectives of greater transparency and democratic 
accountability for both public and private providers of public services – without the need to use 
section 5 powers. We consider the best way forward is to encourage public authorities to better 
comply with FOI requirements, and for all sectors to collaborate more closely to ensure the aims of 
the Act are achieved in the public interest.  

 
5. This response argues that: 
 



• Existing legislation is already working to bring about more open government – the principles 
of better regulation counsel against extending the scope of FOI  

• Introducing additional regulation could have serious consequences for government, business 
and the public  

• Private and voluntary sector involvement in public services benefits the public sector, users 
and taxpayers alike – extending the scope of FOI could undermine these benefits 

• The best course of action is to make better use of and ensure compliance with existing FOI 
legislation. 

 
Existing legislation is already working to bring about more open government – the principles of 
better regulation counsel against extending the scope of FOI  

 
6. CBI Scotland fully supports the devolved government’s drive for better regulation. The better 

regulation agenda – which CBI Scotland endorses – recommends a minimal, risk-based approach to 
regulation. Devised by the Better Regulation Taskforce in 1997, the five Principles – proportionality, 
accountability, consistency, transparency, and targeting – recognise that poorly designed or overly 
complicated regulation can impose excessive costs and inhibit productivity. Government should 
thus ensure that regulation is necessary, fair, effective and affordable. To achieve this, any policy 
intervention, and its enforcement, must be scrutinized with respect to the Better Regulation 
Principles, which broadly oppose the introduction of additional regulation – or the extension of 
existing legislation – unless absolutely necessary.       

 
7. We believe that extending the scope of the FOIA – a piece of legislation which, as outlined below, is 

already working to achieve its goals – would run contrary to better regulation principles and add to 
the regulatory burden on business, particularly within the process of public procurement.  Given 
the potential financial cost to both public and private bodies of extending the Act’s scope, a full 
Business Impact Assessment should be completed.  Without this essential information, the full cost 
to all sectors is not clear.  
 

8. Private sector providers of public services are already required to collaborate with public 
authorities in complying with the FOIA. Existing regulations apply to information held by or on 
behalf of public authorities. The expression “on behalf of” encompasses organisations performing 
the functions of an authority; thus the public authority should still be responsible and accountable 
for the information held on its behalf – this includes contractors and other organisations 
performing functions for the authority from the private, public or voluntary sectors. 
 

9. CBI members across the UK report that they are asked to supply information to a public authority 
on an ad hoc basis as and when FOI requests are made. In most instances, the requested 
information is supplied to the public authority within the specified timeframe and it is possible for 
the public authority to penalise any non-compliance by one of its private sector partners on a 
contractual basis. The volume of information requested from private companies in this way has 
been relatively small to date.  
 



10. Public authorities frequently consult with contractors before responding to information requests to 
ensure FOI compliance does not undermine the foundations of partnership. Information is only 
withheld where qualified exemptions apply, subject to a public interest test.  

 
11. The UK Government has recognised the potential for confusion over whether contracts can be 

considered confidential by issuing guidance on contracting under the Private Finance Initiative 
(PFI).  Documentation issued by HM Treasury in March 2007 states that all issues relating to the 
FOIA should be specified in the contract.1 This includes the contractor’s obligations of record 
keeping and of disclosing information to the public authority as required. The contract should also 
provide a definition of commercially sensitive information, and specify which pieces of information 
are to be treated as confidential. The guidance explicitly advises contracting authorities to include 
FOI provisions in the contract to ensure that information held on its behalf by a contractor can be 
quickly accessed for the purpose of responding to FOI requests. 
 

12. Section 5 powers to designate additional public authorities have not we understand been used 
since the Act came into force. At the same time, the existing FOI legislative framework has been 
receiving growing popular support. According to a recent public survey by England’s Information 
Commissioner’s Office (ICO)2, the benefits of FOI are gradually being recognised by the public. 
Answers to a range of questions on FOI in 2004 showed that only around half of those surveyed 
thought FOI was beneficial in terms of promoting accountability and transparency, and increasing 
confidence and trust in public authorities. Answers to the same set of questions in 2007 showed 
that the proportion of respondents who believe FOI was beneficial had risen to over three quarters. 
This suggests that the growing recognition of the benefits of FOI has in no way been hindered by 
not making use of Section 5 orders. We therefore do not see a justification for change at the 
present time, given that existing legislation is proving successful where it is effectively complied 
with.  
 

13. The CBI is not aware of evidence that issuing FOI requests directly to contractors would provide 
public access to information that cannot otherwise be reached. The current regime – where the 
public authority assumes responsibility for answering to the public, and works with contractors 
where necessary to obtain the requested information – can work well provided the public authority 
concerned is complying with the existing FOI legislation. 

 
Introducing additional regulation could have serious consequences for government, business and the 
public 
 
14. The private sector relies on investor confidence for funding, which requires certainty and 

predictability in dealings with public authorities. Potential investors and providers will look for 
appropriate frameworks for identifying and managing risks, before choosing to enter into a 
contract with a public authority, and will seek relevant safeguards for those involved in that 
relationship. A sound legal and institutional framework is therefore a vital condition for the 

                                                            
1 HM Treasury (2007), SoPC version 4, chapter 26 
2 Source: UK Information Commissioner’s Office, Freedom of Information – three years on, Press Release, 1 January 2008 



continued success of public, private or voluntary organisations contracting with government – and 
for government to take advantage of the benefits contracting can bring. 

 
15. Potentially open-ended costs due to the unknown scale and scope of information requests, and 

uncertainty regarding the intended use of FOI requests could undermine investor confidence. 
Public authorities subject to existing FOI legislation are already concerned about vexatious 
requests. The additional concern for private sector businesses should they become directly subject 
to FOI legislation, is how they should bear the cost and resource of dealing with such requests.  

 
16. The uncertainty surrounding the quantity and nature of FOI requests would make it difficult to 

estimate the costs a private company would be likely to encounter. As a result, companies would 
be find it very difficult to factor in FOI requests as a fixed cost when contracting with government 
and could set a price per request instead. This would mean contracts may engender significant 
additional costs where companies receive a substantial number of FOI requests. 

 
17. There would also be considerable extra time and resource required of private sector companies in 

administering FOI compliance themselves.  Such was the preparation needed for the introduction 
of the FOIA in England that public authorities designated in their Act were granted a five-year lead-
in time to adjust and were given additional and continuing funding from the public purse to do so. 
Potential further costs for private sector providers that would need to be factored into contracts 
include: staff training and recruitment of additional staff; establishing processes and deploying 
resources; consulting third parties, for example to seek legal advice; and establishing adequate 
record systems and distinguishing between information that is subject to FOI and that which is not.   

 
18. It would be very difficult to separate information that is held within a private sector company into 

that covered by FOI and that which is not, if the Act were extended to cover providers directly. 
Personnel costs, for instance, are not usually separated by function, therefore it would be difficult 
to separate public and private sector information. A company with contracts for a government 
department and the private sector would find it problematic to separate information relating to 
their public sector contracts and private sector contracts.  

 
19. The same problem would be true of subcontractors and agencies supplying services to private 

companies that carry out functions of a public nature. It is inherently difficult to draw a boundary 
around those businesses ultimately drawn into the scope of the legislation.  

 
20. To enable requests to be made of both the public authority and the contractor for this information 

risks duplication, confusion and a lack of consistency in the handling of these requests. It is also 
likely to put unnecessary strains on the relationship between the public sector client and the 
contractor. Although the functions of state can be delegated or outsourced by a public body, that 
authority remains accountable to the public for its performance of those functions and it is for that 
authority to hold sufficient and appropriate information to demonstrate that it is managing the 
function in the public interest. In particular, public authorities still need to be held accountable and 
able to exercise their legal right under the Act to exempt information from disclosure, without 
having that right undermined or circumvented by applicants making enquiries directly to 



contractors and those contractors inadvertently releasing information without reference to the 
public authority concerned. 

 
21. There are possible conflicts between existing legislation for business and an extended FOI regime 

covering private organisations. Most private sector organisations are already subject to information 
and disclosure obligations under the Companies Act and some are also subject to stock exchange 
rules and regulations governing how and when certain information can be disclosed. There is a risk 
that an extended FOI regime could conflict with these requirements. Any private company that is 
designated under the FOIA may face difficulties in reconciling a conflict of interest between their 
shareholders and the public. A private sector company has a commercial duty to its shareholders 
that would conflict with the FOIA if compliance requires steps to be taken which are not in the 
shareholders’ best interests.  

 
22. The retrospective nature of the FOIA could also cause serious problems for both parties involved in 

a long-term contract such as for school buildings or an availability contract.3 These contracts 
typically last 25 years or more, and in such deals there may be limited opportunity to reprice for 
the increased risk.  Equally, the Change of Law clause (if there is one) does not protect the 
contractor for introduction of the proposed changes.  These circumstances undermine the bargain 
originally reached at the time of contract award. Conversely, if the proposals were not to be 
retrospective then anomalies would exist between existing and new contracts. This is one example 
of the complex unintended consequences that could result from extending the Act. 

 
23. Businesses operating in regulated industries such as utilities and transport already have to provide 

a large amount of information to their regulators which are themselves subject to the FOIA. This 
provides adequate transparency and accountability while retaining proportionality on 
administration and costs. However, the fact that such information is already provided to regulators 
does not mean it would be straightforward for companies in regulated industries to comply with 
FOI requests if the regime were extended to them. Different information is likely to be requested; 
many requests are likely to be irrelevant to the transparency or accountability of the company; and 
information requests are likely to be much wider and vaguer than the requests from regulators. 
There is also a risk of duplication of requests to both regulators and businesses, thus increasing the 
overall cost of compliance to the industry without increasing transparency and accountability.  
 

24. The current process of a public authority requesting information from a private sector contractor 
that is held on the public authority’s behalf to answer FOI requests is therefore a helpful and cost 
effective process. This is because the public authority must first assess what information it 
considers the private company holds on its behalf before requesting it.  

 

                                                            
3 Availability contracts are contracts for the provision of a service to make available a capability for a specified function and 
time. In the defence sector, an example of this would be a fleet of aircraft that that must be available ‘24/7’ but would not 
be used at all times. This principle could also be applied to depot vehicles for a government department. It is similar to PFI 
in that the government assets are loaned to the contractor and it is up to the contractor to make the necessary capital 
outlay in spares and repair capability so that he makes the vehicles available as specified. The same principle has been 
applied to ships.   



Private and voluntary sector involvement in public services benefits the UK – extending the scope of 
FOI could undermine these benefits 
 
25. Involving the private and voluntary sectors in public service delivery has been beneficial to the 

public sector, users and taxpayers. We now have organisations delivering services formerly run by 
the state such as utilities and transport, as well as a range of public services delivered under 
contract to a public authority.  These types of arrangement benefit UK citizens by contributing to 
better services, and add value to the economy by providing tax revenue and job opportunities.  The 
discussion paper rightly acknowledges that determining into which category an organisation might 
fit would be controversial.  CBI Scotland believes that this potential for confusion represents 
another reason for avoiding an extension of the FOIA’s scope. 

 
26. Contracting alternative providers to deliver public services has improved public services for users. 

There is evidence that competition and contracting have brought significant benefits to the reform 
of public services and are serving the public well. Alongside new investment, the introduction of 
contestability and contracting into the delivery of public services ought to be a main pillar of public 
service reform in Scotland.  
 

27. The UK public services industry now makes a bigger contribution to the UK economy than the 
pharmaceuticals, automotive or aerospace sectors. According to a study by Oxford Economics 
commissioned by the CBI, private and voluntary organisations delivering public services now play a 
vital role in creating wealth and job opportunities.  Organisations involved in this work:  
• Supply at least £44bn worth of public services ranging from prison places to NHS treatment, 

government buildings, IT projects and social care and education; 
• Generate £25bn towards national income, making the industry a larger contributor than the 

food and drinks industry and almost as big as post and telecoms; 
• Employ some 700,000 people.4 
 

28. The importance of this industry to the UK economy was recognised on the publication of the study 
in late 2007. This is further proof that this growing industry must not be jeopardised or undermined 
by unnecessary regulation, and that it ought to be supported and nurtured.  

 
29. There is therefore a risk of increased overall costs and diminished supply since the administrative 

burden of handling FOI requests could deter some private sector companies and their suppliers 
from tendering for public sector business.  This is a serious concern across all government contracts 
and is particularly an issue for companies providing public services under contract. In the long run, 
it may lead to a decline in productivity and dynamism in this vital sector of the UK economy. It 
would not be in the public interest to destabilise the successful business model of private sector 
companies competing for and delivering public services under contract for government. 
 

30. An extension of FOI coverage could potentially act as a regulatory deterrent to private sector 
contractors. If companies become less willing to contract with government for fear of being 

                                                            
4 Source: Oxford Economics, The market for public services in the UK (interim report), 2007 



subjected to FOI disclosure requirements, there will be a reduction in the choice available to 
contracting public authorities. Voluntary sector organisations which contract with government – 
many of which do not have the corporate or legal expertise to deal with FOI requests – could find it 
hard to comply with any extension. 
 

31. A diminished supply of independently provided goods and services to the public sector would 
ultimately affect the cost and quality of services, since it is competition and outcome-based 
contracting that have driven cost and quality improvements in the past decade. Through a focus on 
outcomes – rather than inputs or processes – commissioners can generate innovative solutions. A 
diversity of provision will drive a culture of continuous improvement and harness new technology 
to build more responsive public services. Reducing this diversity could result in the deterioration of 
the cost effectiveness and quality of goods and services delivered to the public sector.  

 
The best course of action is to make better use of and ensure compliance with existing FOI legislation 
 
32. One question barely addressed in the discussion paper is how to improve the effectiveness of FOI 

as it stands. CBI Scotland believes that further guidance – especially on application in contracting in 
highly regulated industries that were formerly public – and the sharing of good practice is the best 
way to achieve this, and preferable to extending the ambit of existing FOI legislation.   We 
recognise the importance of making the FOIA work and would be happy to work with Ministers to 
look at ways in which the private, voluntary and public sectors can be better informed about FOI, 
and better equipped to deal with it for the benefit of all parties. 
 

33. The scope and practical application of current FOI legislation could be stated more clearly to public 
authorities, so that they may pass on information requests to private providers where appropriate 
while ultimate responsibility for responding to the public is retained by the public authority in 
charge of commissioning the public work. Any FOI considerations for contracts with public 
authorities should be made clear from the outset – as contracting arrangements are being 
established – to ensure clarity and consistency of approach. More use could be made of HM 
Treasury guidance that specifies what issues should come within the purview of the Act at the 
outset of a contract. This would allow the private sector to take a view on what costs and how 
much time would be required to meet the commitment.  

 
34. The government should maintain the principle of accountability through the responsible public 

authority and ensure compliance in those public authorities already subject to its ambit; in 
particular government bodies that fail to disclose information correctly.  

 
CONCLUSION 
 
35. CBI Scotland remains to be convinced of the case for extending the provision of the Freedom of 

Information (Scotland) Act to cover firms which provide services on behalf of an already 
accountable public body, believing that the current rules could be made to work better. Scottish 
Ministers ought to be looking to encourage and nurture greater involvement of the private sector 
in the delivery of public services, and any extension of FOI might undermine that and send out a 



less than positive signal to business. The Scottish Government should also seek to ensure minimal 
discrepancy between the rules which apply north and south of the border, in order to minimise the 
costs to firms undertaking business on a UK-wide basis.  
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