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EQUAL OPPORTUNITIES COMMITTEE 
 

AGENDA 
 

5th Meeting, 2011 (Session 3) 
 

Tuesday 8 March 2011 
 
The Committee will meet at 9.00 am in Committee Room 1. 
 
1. Subordinate legislation: The Committee will take evidence on the following 

draft affirmative instruments— 
 

the Equality Act 2010 (Statutory Duties) (Scotland) Regulations 2011;  
  
the Equality Act 2010 (Specification of Public Authorities) (Scotland) Order 
2011;  
  
from— 
 
Jatin Haria, Executive Director, Coalition for Racial Equality and Rights; 
 
Wladyslaw Mejka; 
 

and then from— 
 

Alex Neil MSP, Minister for Housing and Communities, Yvonne Strachan, 
Head of Equality Unit, Graeme Bryce, Policy Co-ordinator, Equality Unit, 
and Allison Coull, Deputy Director (Legal), Constitutional and Civil Law 
Division, Scottish Government. 
 

2. Subordinate legislation: Alex Neil MSP (Minister for Housing and 
Communities) to move the following motions— 

 
S3M-07858 - That the Equal Opportunities Committee recommends that 
the Equality Act 2010 (Statutory Duties) (Scotland) Regulations 2011 be 
approved;  
  
S3M-07857 - That the Equal Opportunities Committee recommends that 
the Equality Act 2010 (Specification of Public Authorities) (Scotland) Order 
2011 be approved. 
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The papers for this meeting are as follows— 
 
Item 1  

Correspondence 
 

EO/S3/11/5/1 

PRIVATE PAPER 
 

EO/S3/11/5/2 (P) 

SSI Cover Paper 
 

EO/S3/11/5/3 

Equality Act 2010 (Statutory Duties) (Scotland) Regulations 
2011
 

  

SSI Cover Paper 
 

EO/S3/11/5/4 

Equality Act 2010 (Specification of Public Authorities) 
(Scotland) Order 2011
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Equal Opportunities Committee 
5th Meeting, 2011 (Session 3), Tuesday, 8 March 2010 

Correspondence received in relation to the Equality Act 2010                         
Scottish Statutory Instruments 

 
1. LETTER FROM CRER (COALITION FOR RACIAL EQUALITY AND RIGHTS) 

 
25 February 2011  

 

Equality Act 2010 (Statutory Duties) (Scotland) Regulations 2011  
 
We note that next week’s meeting of the Equal Opportunities Committee will be 
considering the Equality Act 2010 (Statutory Duties) (Scotland) Regulations 2011, and 
that Alex Neill, Minister for Housing and Communities will be moving a motion seeking 
approval of these regulations. 
 
We write to ask that the Committee defer its decision on this until it has at least had an 
opportunity to seek further clarification on the content of the regulations and on how 
they have or have not been influenced by the consultation process undertaken last year.  
 
We are disappointed that the only people giving evidence at next week’s meeting are 
the Minister and civil servants, and it will be no surprise that they will be in full 
agreement with their proposals. 
 
Although the duties if agreed would come into force from April 2011, there will be 
nothing lost by delaying this timeframe, even by a few months. The duty to publish 
outcomes requires publication by April 2012, as do the duties to report on 
mainstreaming and to publish employment information. The only other immediate 
timeframe referred to in the regulations is December 2012, which is the date by which 
Scottish Ministers need to publish proposals under duty seven. 
 
Therefore, there is time to give this issue further and more meaningful consideration, 
including inviting others to give evidence to the Committee. Even if the regulations were 
to be approved as they currently stand after this additional consideration nothing much 
will have been lost.  
 
However, we hope that the eventual aim of further scrutiny will be to reject the 
regulations as they currently stand and get the Government to rethink what the specific 
duites should look like. 
 
In particular, we have serious concerns about the following issues: 
 

• The duty to publish equality outcomes, as currently worded, does not require 
public bodies to set outcomes covering all characteristics. It will create 
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prioritisation or even hierarchies of priority between people with different 
characteristics and potentially counter the requirement to foster good relations 
between and across people from the protected characteristics; 

 
• The duty to impact assess does not require public bodies to publish the results of 

their impact assessments. Nor does it require public bodies to consult with, let 
alone involve, people from equality groups in carrying out impact assessments. 
This will weaken the potential influence of impact assessments and leave public 
bodies unscrutinised and unaccountable. Additionally, the duty as worded only 
requires assessments on proposed policies and practices, thus leaving a danger 
that long-standing policies and practices that have a major impact on people’s 
lives will not be required to be impact assessed. 

 
• The duty on publication of employment information only requires publication of  

information on the percentage of the workforce (as it is comprised of ethnic 
minority groups, disabled people and by gender). The current more detailed 
requirements on employment monitoring have been jettisoned, with no 
justification given as to why this is.  For example, currently public bodies are 
required to monitor the ethnic origins of all applicants for posts, and all those 
shortlisted, and eventually appointed - just monitoring the percentage of the 
workforce comprised of ethnic minority groups will yield very limited information. 

 
Additional issues of concern (including matters such as procurement where currently no 
specific duties are proposed) are covered in our formal response to the Government’s 
consultation, and a copy of this can be made available if required.  
 
The Government may well argue that a full consultation was carried out, but we feel this 
was flawed – and we are convinced that different responses would have been given if 
questions had been asked more specifically – eg would people have agreed that a 
public body need not set outcomes covering disability and / or race? Notwithstanding 
this, no explanations have been offered as to why suggestions, amendments, 
alterations or arguments for change made during the consultation are not to be acted 
on. 
 
It might also be argued that the gaps raised above will be covered by the codes of 
practice / guidance that the EHRC will be required to issue. Our response to this is if the 
Government meant any particular issue to apply, it should be specified in the 
regulations, and not be dependent on (non-mandatory) guidance.  (e.g. the EHRC 
guidance might well say that public bodies should publish their impact assessments, but 
then why not put this as a specific duty in the regulations themselves?). 
 
It will also be argued that the duties proposed for Scotland are more onerous than those 
now agreed for England. This comparison would be misguided at best, and in any case 
the duties proposed for Wales are more rigorous. 
 
We do not think this is the right time for Scotland to regress from the current 
requirements on public bodies in relation to equality duties, and would urge the Equal 
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Opportunities Committee to either reject the proposals as they currently stand, or at 
least defer the decision so that additional views can be considered before final 
decisions are taken. 
 
We are happy to give evidence to the Committee at any time – even at next week’s 
meeting if this was appropriate / possible. 
 
We look forward to hearing back from you. 
 
 
Jatin Haria 
Executive Director 
 
 
2. E-MAIL FROM LIZ ROWLETT 
 
Scottish Ministers Duties 
 
I note that the Equal Opportunities Committee will be considering the draft regulations 
for Scottish Ministers' Duties tomorrow. Like many in the equalities sector I have a 
number of concerns about the consultation process and the Duties as they currently 
stand. 
 
The analysis of the consultation responses was published after the regulations were laid 
before the Parliament. I am not alone in believing that this whole process was 
fundamentally flawed as respondents to the consultation were given no feedback on  
their contributions and the draft regulations appear unchanged as a result of this 
activity. 
 
There are a number of key issues that equalities groups have been vociferous about. 
One is the matter of equality impact assessment of public sector policies. The new 
regulations state that EQIAs are only necessary for new policies. Institutional  
discrimination is one of the biggest barriers we face. If public bodies are not required to 
impact assess existing policies then the system discrimination will remain unchallenged. 
 
Another concern is that public bodies will also not be required to publish outcomes 
covering all of the protected characteristics.  
 
I also have issues with the requirements on reporting on employment information. It is 
nonsensical that only public bodies with 150 or more employees be asked to report. The 
fact that this information only needs to be "reasonably accessible" says it all. 
 
It might be helpful for the Committee to consider having a dedicated session on the draft 
regulations to ensure that the issues are fully considered. 
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I am aware that other interested parties have contacted the Committee regarding the 
regulations. I am surprised to see that they have not been included in the meeting 
papers. Can you assure me that they will be made available to the Committee  
members before tomorrow's meeting and posted on the website? 
 
Liz Rowlett 
 
 
3. E-MAIL FROM WLADYSLAW MEJKA 
 
Consultation On Specific Duties - Equality Act 2010 
 
I am sure you will be aware that the government has recently published final drafts of 
the Equality Act 2010 specific duties which are to apply in Scotland.  This follows a 
consultation exercise undertaken  last year. 
  
I have earlier today lodged a formal complaint with the government Equality Unit over 
how the consultation on the specific duties has been handled by them [copy email 
attached]. 
  
The reason I bring this to your attention is to suggest the parliamentary Equal 
Opportunities Committee may want to consider the issue of how the Equality Unit has 
handled the consultation and whether it provides the basis for the Committee to formally 
examine government practice generally on consultation but also specifically on whether 
it is open, inclusive, barrier free and genuinely engages with the equality communities 
usually marginalised from these processes and whose voices are rarely heard?  I 
believe that none of these criteria have been met in this particular consultation.  Given 
the nature of what was being consulted on, it is surely a matter of considerable concern 
and one which members would want to use to influence radical and major change in 
future government practice? 
  
Wladyslaw Mejka 
 
Attachment: 
 
Dear Graeme 
  
Thank you for the explanation in your recent email below.  It sets out reasons why some 
of what has happened but does not adequately excuse it, especially when you agree it 
would have been better to publish the report prior to laying the regulations in parliament. 
  
I am intrigued how you can ensure the same thing will not happen again given that the 
circumstances you describe may well occur again and indeed in times of public sector 
funding cuts and staffing cuts the likelihood is considerable increased. 
  
All of that said, it does not go to the heart of responding adequately to my complaint. 
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I have read the consultation analysis report.  It is simply an analysis of what was said 
and was not conducted by government itself but by consultants on its behalf.  It was 
therefore almost inevitable that it did not contain what I had expected [and what good 
practice published by government demands] - that the contributions of respondents, of 
those who had taken time, provided energy and intellectual rigour, read the draft 
proposals, and offered up some dissenting thoughts or alternative suggestions, would 
be given a degree of respect and dignity in the shape of some indication either that 
government found the ideas or suggestions good and would incorporate some of them 
in the next draft, or that government was not swayed by the ideas or suggestions, a 
brief rationale as to why, and indicate clearly that the original thinking remained 
unchanged in the light of the dissent or alternative views.  It would appear that 
government and the consultants were only concerned with publishing a report which 
can only be described as a cheerleading handbook for how well government’s draft had 
been constructed.  It represents an orgy of self-congratulation which should have 
government hanging its head in shame. 
  
Government has completely failed to meet even its own standards in this regard.  There 
is nothing published in the report which indicates that any change is to be made to the 
specific duties as a result or why that is to be the case. 
  
Government has failed to create or sustain any integrity in its consultation and 
engagement practice and has treated the submissions made with a degree of 
contempt.  The relationship between government and those whom it claims to want to 
involve and engage is seriously compromised by this shameful episode. 
  
I want to advise that this email represents a formal complaint from me to the Equality 
Unit about how it has handled the consultation process over the specific duties for the 
Equality Act 2010 in Scotland for the reasons set out above.  I have examined the 
advice you provided me on submitting a complaint.  My own view is that the guidance is 
not at all clear or person centred : 
  
• First, you must speak to the officials in the business area or department that your 

complaint is about. Working with you, they will aim to resolve your complaint. You 
can reach officials through the Main Addresses and Contact Points of the Scottish 
Government. 

 
• If, working together, you are unable to resolve the issue, the officials will ask you to 

confirm if you wish to move on to the next stage. A senior official will appoint 
a Complaints Officer who is completely independent of the business area involved 
in the stage above. They will look into your complaint and aim to help you resolve it. If 
your complaint is still not resolved it will be subject to a final review by the relevant 
Director. If you remain dissatisfied, you then have the option of taking up your 
complaint with the Ombudsman. 
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I look forward to your formal response to this complaint and to your guidance on how to 
make sense of the government’s complaints guidance should I decided to continue to 
the next stages. 
  
Regards 
Wladyslaw Mejka 
 
 
Mr Mejka 
  
Thank you for your email of 8 February.  I am sorry that you are not happy about the 
way in which your contribution to the consultation was handled. 
  
Our focus was on meeting the Parliamentary timetable for the regulations.  These had 
to be laid by 2 February - if we had missed this date we would not have been able to lay 
the regulations until later in the year.  The regulations are laid in draft form and will not 
be final until Parliament takes a decision on them. 
  
A consultation analysis report was published on 10 February.  
http://www.scotland.gov.uk/Publications/2011/02/09110833/0
  
I agree it would have been better to have published this report prior to laying the 
regulations and we will ensure that late publication of consultation analysis does 
not happen again. 
  
We will contact all respondents to the consultation in the next day or so to ensure that 
people are aware that the regulations have been laid.  This has not been done 
before now due to staff here being off sick. 
  
I hope this answers the points you have made.  I attach a link to the Scottish 
Government's formal complaints procedure should you wish to take this further. 
  
  
Graeme Bryce 
Equality Unit 
The Scottish Government 
  
http://www.scotland.gov.uk/About/Contacts/Have-Your-Say/Making-Complaints
  
Dear Helen 
  
I have very recently managed to stumble across a copy of the very well-hidden final 
draft of the government’s proposed specific duties. 
  
As you know [see your email below] I responded in considerable detail to the original 
draft duties ate last year. 
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Three things occur to me. 
  
I am unable to source a copy of the government’s analysis of comments, ideas and 
thoughts it received on this and how these have been dealt with.   Given this is standard 
practice for public sector bodies, can you please either advise where I can find this 
elusive consultation analysis report or explain why it has not been published before the 
final draft of the specific duties have been published. 
  
In the event that there is no substantive answer to my preceding question, can you 
please advise why no comments, ideas or thoughts received by government have been 
taken into account in preparing and tabling the final draft of the specific duties in 
parliament? 
  
Thirdly, can you explain why the Unit did not arrange matters so that those who 
submitted comments received a copy of the final draft specific duties laid before 
parliament?  This would surely add value to the practical reality of engagement between 
government and citizens?  Equally, those of us who commented on the original draft 
should have similarly been actively provided with copies of the consultation report and 
analysis as another material dimension to the culture of engagement between citizen 
and government.  Is the Equality Unit diluting its culture and practice of engagement ? 
  
To conclude. I am very unhappy with how my contribution has been handled in this 
particular engagement and want to make a formal complaint about that.  Can you 
please advise how the Equality Unit handles complaints about its practice in managing 
consultations to an acceptable standard? 
  
Regards 
Wladyslaw Mejka 
  
  
Dear Mr Mejka 
  
Thank you for your response to our consultation paper Equality Duty: Detailed 
Proposals - Consultation on Public Sector Equality Duty Draft Regulations and Order 
which we issued on 13 September 2010.  We received your response on 5 October 
2010 and have allocated it the reference number PSD007.  Please quote this reference 
number on any future correspondence. 
  
The closing date for responses is Friday, 26 November 2010.  Following this date, all 
responses will be analysed and considered along with any other available evidence to 
help us reach a decision on the public sector equality duties in Scotland.   
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Accessing responses to the consultation 
  
We intend making all non-confidential responses to the consultation available to the 
public in the following ways: 
  
On the Scottish Government website (http://www.scotland.gov.uk) by Tuesday, 
11 January 2011. 
  
At the Scottish Government Library, GD41, Victoria Quay, Edinburgh EH6 6QQ by 
22 December 2010.  Copies of responses can be viewed by visiting the library or can 
also be provided by post. Charges for photocopies are made on a cost-recovery basis. 
To request copies by post and enquire about charges or make an appointment to view 
responses at the library, contact the Library on 0131 244 4556 or 
SGlibrary@scotland.gsi.gov.uk  
  
We will also post an analysis of responses received to the consultation on the Scottish 
Government website early in 2011, which will also be available in hard copy/on request.  
Please contact me to make a request for this. 

 Accessing Scottish Government consultations 

All Scottish Government consultations can be viewed online at  the 
Scottish Government consultation web pages 
(http://www.scotland.gov.uk/consultations). 
  
The Scottish Government now has an email alert system for its consultations exercises 
(seConsult) (http://www.scotland.gov.uk/Consultations/seConsult).  This system allows 
stakeholder individuals and organisations to register and receive a weekly email 
containing details of all new Scottish Government consultations (including web links).  
seConsult complements, but in no way replaces, our distribution lists and is designed to 
allow stakeholders to keep up to date with all our consultation activity, and therefore be 
alerted at the earliest opportunity to those of most interest.  We would encourage you to 
register, if you have not already done so. 
  
Thank you again for your contribution to this consultation. 
  
Yours sincerely 
 
Helen Gardner  
Scottish Government  
Equalities and Sport Directorate  
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Equal Opportunities Committee 
 

6th Meeting, 2011 (Session 3), Tuesday, 8 March 2011 
 

SSI cover note 
 
SSI title and 
number: 
 

The Equality Act 2010 (Statutory Duties) (Scotland) Regulations 
2011 (SSI 2011/draft)  

Type of Instrument: 
 

Affirmative 

SSI drawn to Parliament’s 
attention by Sub Leg 
Committee: 
 

No 

Purpose of Instrument: 
 
1. The purpose of the instrument is to impose specific duties on the Scottish public 
authorities listed in the Schedule, which derive from the list in Part 3 of Schedule 19 of 
the Equality Act 2010 as amended. 
 
2. Further background information is included in the Annex. 
 
Affirmative Instrument – Procedure 
 
3. The draft Order was laid on 31 January 2011 and referred to the Equal 
Opportunities Committee. The Order is subject to affirmative procedure (rule 10.6). It is 
for the Equal Opportunities Committee to recommend to the Parliament whether the 
Order should be approved. The Deputy First Minister and Cabinet Secretary for Health 
& Wellbeing has, by motion S3M-7858 (set out in the agenda), proposed that the 
Committee recommends the approval of the Order.  The Minister for Housing and 
Communities will attend in order to speak to and move the motion. 
 
4. At the end of the debate, the Committee must decide whether or not to agree to the 
motion, and then report to the Parliament accordingly, by 14 March 2011.   
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Annex 
 
Background 
 
The Equality Act replaces the existing equality duties relating to race, disability and 
gender to cover eight of the protected characteristics (all except marriage and civil 
partnership). The existing duties are still in force. It is expected that the new duties will 
come into force in April 2011.  
 
Equality Act 2010 (Statutory Duties) (Scotland) Regulations 2011 
 
Section 149(1) of the Equality Act 2010 places a general duty on public bodies to have 
due regard, when exercising their functions, to the need to: 
• Eliminate discrimination, harassment and victimisation 
• Advance equality of opportunity between different groups 
• Foster good relations between different groups. 
 
The general duty will apply to public bodies listed in Schedule 19, and to any person 
who exercises public functions but is not listed in Schedule 19 (s. 149(2)).  
 
Section 153(3) of the Act gives Scottish Ministers the power to impose specific duties 
on Scottish public bodies, through regulations. The specific duties are legal 
requirements designed to enable better performance by public authorities in meeting the 
general duty. England and Wales will be bringing in separate regulations.  
 
The regulations will require listed public authorities in Scotland to: 
 

• Prepare and publish equality outcomes (to meet the general duty), 
o The process must involve people with, or representing, the relevant 

characteristics, and consider any relevant evidence from these groups. 
o The equality outcomes must be published by 6 April 2012, and must be 

reviewed within a period of 4 years. 
o A report on progress must be published by 6 April 2014, and then at two 

year intervals. 
 

• Show that they are mainstreaming equality, by publishing a report on the action 
taken and progress made toward meeting the general duty. 

o This must be published by 6 April 2012 and then at two year intervals.  
 

• Undertake an equality impact assessment of proposed policies and practices, 
including changes and revisions to existing policies and practices. 
 

• Publish employment information where the number of staff is 150 or more. The 
authority will be required to publish the following:  
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o The percentage of the workforce from ethnic minority groups, disabled 
people, women and men.  

o The gender pay gap, which is specified as the percentage difference 
between men and women’s average hourly pay (excluding overtime). 

o An equal pay statement specifying the authority’s policy on equal pay.  
o Occupational segregation within the workforce. 

 
• Public authorities must comply with duties to publish information in a way that is 

reasonably accessible to the public. Authorities will be required to state, 3 
months before publication, where it will publish the equality outcomes, 
employment information etc. Furthermore, authorities must try to publish 
information within existing means of public performance reporting.  
 

• There is also a duty on Scottish Ministers to publish proposals for activity 
which will help listed public authorities meet the general duty. In the consultation 
document, this duty is referred to as the duty on Scottish Ministers to set 
national equality priorities. This must be published by 31 December 2012, with 
a report on progress by 31 December 2014. 
 

• Authorities may be required to consider other matters as specified from time to 
time by Scottish Ministers.  
 

The Scottish Government consulted on the draft regulations last year (closed 26 
November 2010), and have recently published an analysis of the responses (George 
Street Research 2011). A total of 123 responses were received, with the majority of 
respondents agreeing with the questions set in the consultation. Key themes identified 
through the consultation included: 

• The need for clarity and guidance and requests for case studies and best 
practice examples. 

• The importance of evidence, and concerns over the collection or availability of 
evidence and data. 

• The importance of consulting and involving service users and equality groups. 
 
The authors of the analysis concluded, ‘Respondents submitted detailed responses 
which indicated broad support for the proposed Regulations and which reflect the 
interest in, and importance of, equality issues amongst organisations, authorities and 
individuals in Scotland’ (George Street Research 2011). 
 
 
SPICe 
February 2011 
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Equal Opportunities Committee 
 

6th Meeting, 2011 (Session 3), Tuesday, 8 March 2011 
 

SSI cover note 
 
SSI title and 
number: 
 

The Equality Act 2010 (Specification of Public Authorities) 
(Scotland) Order 2011 (SSI 2011/draft) 

Type of Instrument: 
 

Affirmative 

SSI drawn to Parliament’s 
attention by Sub Leg 
Committee: 
 

No 

 
Purpose of Instrument: 
 
1. The purpose of the instrument is to amend the list of public authorities in Part 3 of 
Schedule 19 to the Equality Act 2010 which are subject to the public equality duty in 
section 149 of the Act.  
 
2. Further background information is included in the Annex. 
 
Affirmative Instrument – Procedure 
 
3. The draft Order was laid on 31 January 2011 and referred to the Equal 
Opportunities Committee. The Order is subject to affirmative procedure (Rule 10.6). It is 
for the Equal Opportunities Committee to recommend to the Parliament whether the 
Order should be approved. The Deputy First Minister and Cabinet Secretary for Health 
& Wellbeing has, by motion S3M-7857 (set out in the agenda), proposed that the 
Committee recommends the approval of the Order. The Minister for Housing and 
Communities will attend in order to speak to and move the motion. 
 
4. At the end of the debate, the Committee must decide whether or not to agree to the 
motion, and then report to the Parliament accordingly, by 14 March 2011.   
 

1 
 



EO/S3/11/5/4 

 

Annex  
 
 
Background 
 
Equality Act 2010 (Specification of Public Authorities) (Scotland) Order 2011 
This draft Order will amend Schedule 19 of the Act by adding to the list of Scottish 
public bodies which are subject to the general equality duty. The aim of listing public 
authorities is to allow Scottish Ministers to impose specific duties and to make clear that 
an authority is subject to the general equality duty (s.149(1)) for all of its functions, not 
just the public functions. Therefore, listed authorities will be subject to the general and 
specific equality duty. 
 
The majority of respondents to the Scottish Government’s consultation supported the 
list of public authorities to be added to Schedule 19 and made subject to the general 
duty for all of their functions. The main concern voiced during the consultation related to 
arms length organisations or contracted out services.  
 
 
SPICe 
February 2011 
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