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23 December 2010 
 
 
Dear David 
 
FORCED MARRIAGE ETC. (PROTECTION AND JURISDICTION) (SCOTLAND) BILL 
 
I am writing in response to Rebecca Lamb’s email correspondence of 14 December 
regarding the Minister for Housing and Communities oral evidence session to the Equal 
Opportunities Committee of the same date, on the above Bill.   
 

Rebecca’s email asked that the Scottish Government provide further information on two 
points that were raised during the evidence session: 

 The issue of the jurisdiction of Scottish Courts/Domicile of a protected person; and  

 Extension of Forced Marriage Protection Orders (FMPOs) 
 
The Government also indicated that it would clarify the issue of whether persons to be 
subject to an FMPO can be anonymised and in addition we have included some explanation 
of how orders would work abroad. 

 

Jurisdiction of Scottish Courts/Domicile of protected person 
 
The Bill follows the approach of the rest of the UK forced marriage legislation in not 
restricting the jurisdiction of the courts by prescribing particular criteria according to which in 
any case the court should accept or decline jurisdiction.  The problem with the criteria 
approach is that it is impossible in advance to anticipate all the types of circumstance in 
which the courts might be inclined to accept jurisdiction. 
 
The Bill therefore relies on the general approach at common law which the Scottish courts 
take in relation to jurisdiction in matters of private international law /conflict of laws. 
 
The courts will almost certainly accept jurisdiction if the person to be protected is domiciled 
or ordinarily resident in Scotland, but this qualification is not necessary.   
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This is implied in section 3(6) which entitles an action to be brought in Edinburgh sheriff court 
even if the person to be protected is not ordinarily resident in Scotland. 
 
In cases where the protected person is not ordinarily resident in Scotland the courts will look 
for some connection with Scotland or at least with the United Kingdom.  Close members of 
family being resident in Scotland could well suffice.  Where the connection is flimsier, the 
courts will look particularly closely at a) how effective any order is likely to be in preventing 
the mischief complained of; and b) the gravity of the mischief.  
 
There are several ways in which orders can be effective.  For example, orders in some 
foreign countries can be enforced directly through the local courts, if there is a treaty with the 
UK for the reciprocal enforcement of civil decrees.  Secondly, because not obeying a forced 
marriage protection order creates a criminal offence in Scotland, an offender could be 
extradited if there is an extradition treaty with the UK.  Finally even without those formal legal 
machineries, the existence of an order can assist a local High Commission or consular 
service in their diplomatic efforts to prompt local protective action in the foreign country. 
 
As regards the gravity of the danger, this is also a consideration.  Someone under aged 
being forced into a marriage would be treated as particularly grave being tantamount to rape.  
B (A Child) (Forced Marriage: Wardship: Jurisdiction), Re1

 is a good example of the above 
approach to jurisdiction by the English High Court, which we think the Scottish courts would 
also adopt.  Details are given in the Annexe.  
 
Extension of Orders 

 
The committee inquires as to the circumstances that orders would be extended in section 
8(1) of the Bill. 
 
First we might explain that most interdicts or interim interdicts are not time limited and carry 
on in force unless recalled by a successful application to the court.  Although they are not 
normally formally brought to an end, with the passage of time, they usually become ‘spent’ in 
the sense that the mischief complained of is no longer threatened and so the need for a 
court order prohibiting behaviour is obsolete.  So for example if the person interdicted dies or 
the behaviour interdicted comes to an end by the person marrying someone else or leaving 
the country or the protected person coming of age. 
 
Some orders are however time limited and section 8(1) makes clear that it only applies 
where a forced marriage protection order specifies a period for which it is to have effect.  So 
for example the order may say that a person is to be kept in a place of safety for a week but 
events transpire that this needs to be extended by a further week, or it is necessary for 
evidence to be kept longer than originally specified.  There can be many types of situation 
when a time limited order is given and it might need to be extended because of new 
circumstances. 
 
Whether Persons to be subject to an FMPO can be Anonymised 
 

The Minister for Housing and Communities was asked whether parties to a forced marriage 
protection order or persons otherwise made subject to it could be anonymised.  The courts in 
England and Scotland currently can make an order to this effect called an ‘anonymity order’ 
on the application of any party; so we do not think anything further needs to be done in that 
direction.   

                                            
1
 [2008] EWHC 1436 (Fam); [2008] 2 F.L.R. 1624; [2008] Fam. Law 983. 
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These orders are not lightly granted because of the interest in open justice which is 
enshrined in ECHR.  A recent case on the issue in England stressed the importance of that 
consideration (See Bernard Gray v UVW2: http://www.bailii.org/ew/cases/EWHC/QB/2010/2367.html ). 
 
 
I hope this reply is helpful 
 
 
 
 
 
 
Lesley Irving 
Forced Marriage etc.  
(Protection and Jurisdiction) 
(Scotland) Bill Team Manager 
 
 

                                            
2
 [2010] EWHC 2367 (QB) [33]. 

http://www.bailii.org/ew/cases/EWHC/QB/2010/2367.html
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Annexe 
 
A 15-year-old girl (C), a British and Pakistani national, had been made a ward of court, the 
court gave judgment as to its jurisdiction to make such an order. C's father had been a 
British citizen and had returned to Pakistan and married C's mother (M). C had been born in 
Pakistan and had lived there all her life. Her father died in 2003. C had an elder half brother 
(Y) who lived in Scotland. M had been orphaned as a child and had a protector (S). M and S 
had arranged for a marriage between C and S's son (X) to take place on April 10, 2008. X 
was considerably older than C, she did not know him and there was a suggestion that he 
was an alcoholic.  
 
C did not wish to go through with the proposed marriage and in March 2008 she contacted 
the High Commission in Islamabad and Y asking for help to be taken out of the situation she 
found herself in and to go and live with Y in Scotland. The British Foreign and 
Commonwealth Office had assessed C as being Gillick competent and had advised the 
Forced Marriage Unit in London that it wanted to help C but required legal backing and court 
orders before it could do so. C was made a ward of court on April 3, 2008, and appropriate 
orders were made to enable her to come to the UK. C came to her half brother's home six 
days later. 
 
 Held: Application granted. C had no connection, other than her father's nationality, with this 
country and the question for the court was whether its inherent jurisdiction and the parens 
patriae principles could be extended to protect her. When dealing with the parens patriae 
jurisdiction, the courts of this jurisdiction should be extremely circumspect in assuming any 
jurisdiction in relation to children physically present in some other jurisdiction founded only 
on the basis of nationality. However, in the very dire circumstances of the instant case the 
court had come to the view that the tentacles of the court should stretch towards Pakistan to 
rescue C from the circumstances she found herself in. It was a very unusual thing to do but 
the circumstances had justified the ward of court order.  
 
The marriage was going to be a forced marriage totally against the will of a 15-year-old child. 
C wished to be rescued and had sought help from the British jurisdiction. It was wholly and 
completely wrong to require a young person or anyone to enter into a marriage contrary to 
his or her wishes and even more so when they were under age. Arranged marriages were 
one thing; forced marriages were beyond the pale and indeed abusive. It would not have 
been right to ignore C's pleas.  
 
There would potentially be cases in the future where the circumstances were not sufficiently 
dire and exceptional and when orders would not be appropriate. Each case would turn on its 
own facts. A similar order would only be made again if there were similarly exceptional 
circumstances, Al-H (Rashid) v F (Sara) [2001] EWCA Civ 186, [2001] 1 F.L.R. 951, [2001] 
C.L.Y. 2676 considered.  The wardship order would be discharged as the Scottish courts 
were now seized with the matter. The judgment would be a useful tool for the Foreign and 
Commonwealth Office and the Forced Marriage Unit to have in the hope that it would provide 
some guidance for them for the future. 
  


