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EQUAL OPPORTUNITIES 

FORCED MARRIAGE ETC. (PROTECTION AND JURISDICTION) (SCOTLAND) BILL 

WRITTEN SUBMISSION FROM THE MUSLIM COUNCIL OF SCOTLAND  

 
 
INTRODUCTION: 
 
1. The Muslim Council of Scotland (MCS) is an inclusive umbrella body that 
represents the interests of Muslims in Scotland and is pledged to work for the common 
good of the society as a whole.  
 
2. The MCS is made up of major national, regional and local organisations, 
specialist institutions and professional bodies. Its affiliates include mosques, educational 
and charitable bodies, cultural and relief agencies and women and youth groups and 
associations. At present it has over forty affiliates. 
 
3. The MCS welcomes this opportunity to respond to the Scottish Parliaments 
consultation on the– “Forced Marriage etc. (Protection and Jurisdiction) (Scotland) Bill”, 
hereafter referred to as the Bill. 
 
4. The response is based upon wide consultation amongst our affiliates and beyond 
and reflects a strong consensus of views amongst the Muslim community in Scotland. 
 
 
BACKGROUND: 
 
1. In Islam a marriage without the consent of the parties is not a marriage. Amongst 
Muslims the marriage contract, is effected quite simply by the two essential elements of 
offer and acceptance. According to Islamic jurists the declarations, which must be made 
conceptually at the same meeting are pronounced by the parties themselves, or by an 
attorney acting on their behalf, or by their guardians, when they lack the capacity to 
contract themselves in marriage. The first speech from whichever side it comes is the 
offer, and the second speech constitutes the acceptance. 
 
2. Jurists are unanimous in their view that in Sharia mutual hearing and 
understanding of the offer and acceptance are essential to establish a marriage 
contract. The expression of consent by the both parties must be witnessed by 
others. 
 
3. We are of the view that a “forced marriage” has no religious, moral or legal 
validity.  
 
4. The practice of, “arranged marriages” has sometimes been confused by the 
media and ill intentioned persons as “forced marriages”. An arranged marriage is one 
where the marriage is facilitated and certainly not forced upon parties. 
 
 
 



 2 

5. It cannot be denied that there are instances where marriages amongst Muslims 
living in Scotland have not been based on free and informed consent of the parties. 
However such instances are not peculiar to or particular to Muslims or any ethnic or 
faith group. 
 
6. The Bill under consultation attempts to address the problem of forced marriages 
in the Scotland and as we understand it does not raise any concerns on the practice of 
arranged marriages followed in some cultures, people involved being non-Muslim as 
well as Muslim. 
 
 
GENERAL RESPONSE: 
 
1. We are of the firm opinion that, as appears acknowledged in the Bill, there are 
already laws in place to prosecute the perpetrators of this offence. In the circumstances 
we see no justification for a new law in this regard.  
 
2. In our view the solution to this evil act is to raise awareness in the communities of 
the existing laws that apply to situations of forced marriages rather than create a new 
law. 
 
3. A new law on forced marriages will have the real risk of being seen to target 
ethnic minorities. 
 
4. Any law in this regard which is promoted as a tool to help the victims and deter 
the offenders is most unlikely to be effective because of the nature of the problem and 
the cultural as well as familial sensitivities involved. A coercive tool in a family and 
cultural setting is rarely, if ever successful. 
 
5. The family bond and loyalty will deter many from using the law. The tool when 
used will in effect tear the family unit and create division and distress. 
 
6. We believe that the only way to eradicate this criminal cultural practice is through 
education and empowerment. The change has to be community led and appropriately 
resourced. 
 
7. The MCS and its affiliates are committed to work on initiatives of raising 
awareness of the existing laws and in educating our community on free consent of 
parties in marriage being fundamental to the relationship in r Islam. 
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SPECIFIC RESPONSES: 
 
ARRANGED MARRIAGE –vs- FORCED MARRIAGE 
 
There should be a clear statement that the Bill does not deal with arranged marriages, 
and a clear definition of what is meant by force. Part 1, item 1,(6,a); the word Force is 
very vague and widely defined in a way that can lead to abuse of the procedure. 
 
 
CIVIL VERSUS CRIMINAL OFFENCE: 
 
1. The Bill should provide civil remedies but should not create any new criminal 
offence of forced marriage, some reasons are given in the House of Commons 
Research Paper 07/56, 28 June 2007.  It concludes that the approach of a bill using civil 
rather than criminal law provisions will encourage victims to seek protection because it 
would not involve reporting family members to the police. 
 
2. On the England bill the Director of Liberty said;” Lord Lester's ingenious Bill 
provides civil injunctions to protect victims. This is far more likely to tempt women to 
come forward than the prospect of reporting their family members as criminals” 
 
3. Southall Black Sisters, an organization that works on the needs of black women 
said: Our demand to strengthen civil remedies instead of introducing a new criminal law 
has been supported by the vast majority of black and minority women’s groups as well 
as civil rights and legal organisations. 
 
 
INTRODUCTION OF MEDIATION SERVICES  
 
We believe that in dealing with family matters such as marriage there should be 
conciliation and mediation steps taken before referral to courts. The mediation bodies 
could include religious leaders, elders etc.  This approach is more family friendly and 
saves a great deal of anxiety, future troubles and court times. Such bodies already exist 
within the community and are producing successful results. 
  
 
APPLICATION FOR ORDERS 
 
1. Part1, item 3 (7, a): we object to giving this power to local authorities, based on 
recent cases of failures by Social services, due to their lack of resources. 
 
2. There should be a time limit for putting such complaint after the marriage taking 
place, may be a few month otherwise it becomes an easy way of dissolving marriages 
which have failed because of other reasons. 
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ANNULLMENT OF MARRIAGE  
 
The transfer of power to annul a marriage to Sheriff Court, Part 3, will create an 
anomaly in the case of Religious Marriages. The marriage conducted by Religious body, 
e.g. Imam, should be reversed by the same or equal authority. This anomaly will lead to 
confusion and uncertainty. This anomaly will exist for any religious marriage in any faith 
communities. 
 
 
WORDING OF THE BILL 
 
In some parts the wording is not clearly defined which will raise more problems, 
examples are: 
 

Part1, item 2 (1, b): Undefined and open to too wide interpretations. 
 Part1, item 2 (2, c): Undefined and open to too wide interpretations. 
 
 
 
The Muslim Council of Scotland 
24 November 2010 
 


