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INTRODUCTION 
 
1. The Scottish Legal Aid Board (the Board) welcomes the opportunity to provide 
written evidence to the above Committee on the Forced Marriage (Protection and 
Jurisdiction) (Scotland) Bill.   
 
(1.) Background to Civil Legal Assistance 
 
2. Civil legal assistance helps people to get legal advice and representation.  
Representation means getting a solicitor to put a case in court.  Civil legal assistance 
includes advice and assistance and civil legal aid.   
 
3. Advice and assistance helps to pay for advice from a solicitor in any matter of Scots 
law, usually without going to court.  Civil legal aid provides funding for a solicitor to put a 
case in court.  It covers preparation work as well as any hearings in court and can 
provide funding for counsel, experts and other items of expenditure such as interpreters 
and translators where the need arises in a civil court case.   
 
4. Advice and assistance is made available by the solicitor acting for a client and not 
by the Board.  The solicitor acting decides if an individual is financially eligible having 
regard to the financial eligibility limits set for advice and assistance by the Scottish 
Parliament.  The solicitor considers whether the issue involves a matter of Scots law.  
Where a solicitor grants advice and assistance they have a limited amount of initial 
funding available to them to investigate a client’s problem and to undertake work on 
their behalf.  It is however open to a solicitor to ask the Board for additional funding 
beyond this initial limit which is currently £95 or £180 depending on the work involved 
and whether a civil legal aid application needs to be made.  There is no limit to the 
amount of funding the Board may make available under advice and assistance to assist 
a client with their problems provided the Board is satisfied that it is reasonable to 
provide the additional funding requested.   
 
5. The Board decides whether someone should be granted civil legal aid.  The tests 
applicable to civil legal aid are: 
 

 an individual must qualify financially both in terms of their disposable income 
and disposable capital; 

 they must have a probable cause or simply put, a legal basis for their case; 
and 

 it must be reasonable in all the circumstances of the case that they should 
receive civil legal aid. 

 
 
 
 
 



(2.) Potential impact of the Bill on the Legal Aid Fund 
 

6. In assessing the potential impact of the Bill on the Legal Aid Fund the costs incurred 
in England, Wales and Northern Ireland in the first year of the operation of the Forced 
Marriage (Civil Protection) Act 2007 have been considered.  A total of 86 FMPO’s were 
granted between 25 November 2008 and 31 October 2009 in England.  No applications 
for FMPO’s have been made in Wales or Northern Ireland.   
 
7. Female victims make up 85% of all cases involving forced marriage and the main 
support organisations are Shakti Women’s Aid in Edinburgh and Hemat Gryffe 
Women’s Aid in Glasgow.  Shakti’s Women’s Aid supported 7 forced marriage cases in 
2009/10 with Hermat Gryffe Women’s Aid supporting 13 cases in the same period.  
Taking into account the fact that 15% cases involving male victims and using the 
number of cases considered by the Women’s Aid Organisations in Edinburgh and 
Glasgow it is estimated that there would be at least four cases each year that involved 
male victims.   
 
8. The explanatory notes to the Bill set out an assessment of potential costs having 
regard to the differences in population demographics between Scotland and England.  
Scotland’s population as a proportion of England is approximately 10% so in reaching 
the estimated figure for the number of expected FMPO’s in Scotland a calculation has 
been made that: 
 

 the percentage difference in overall population figures may result in 89 
FMPO’s in Scotland being 10% of the 86 FMPO’s granted in England in 
2008/2009; and 

 taking into account the proportion of the total population that comprises the 
ethnic population there may be fewer cases in Scotland.  The ethnic 
population in England accounts for 12% of the total population but only 3% in 
Scotland and having regard to the fact that 74% of all cases dealt with in 
2009 by the UK Government’s Forced Marriage Unit involved individuals from 
Pakistan, Bangladeshi and Indian origin, the differences in ethnic population 
has suggested that the figure for cases in Scotland are closer to two to three 
cases per year.   
 

 
9. In view of these figures the estimate of ten or fewer FMPO’s which has been used 
as a basis for calculating potential expenditure is likely to be at the higher end of the 
scale. 
 
10. The Board considers that it is likely that the financial circumstances of the 
individuals seeking protection orders means that the majority will be financially eligible 
for civil legal aid.  Depending on the information that may be made available regarding 
the need for the FMPO it is likely that a higher proportion will also be eligible for civil 
legal aid when examining the tests of whether there is probable cause and it is 
reasonable to make civil legal aid available.  Using the calculations for the number of 
orders that may be sought in Scotland each year there would not be a significant impact 
to the Legal Aid Fund by the proposed Bill.  The procedures are to be undertaken by 
way of summary application and, as such, the cost of £1,000 per case is considered 
reasonable giving a potential overall expenditure to the Fund of an additional £10,000.   

 



11. Individuals would also be entitled to seek advice and assistance on the proposed 
remedy and the procedures involved in obtaining an FMPO.  The maximum level of 
expenditure for such advice and applying for civil legal aid will be £500 per case unless 
there are unusually complex circumstances.  This would give an additional cost to the 
Fund of £5,000 per year.   
 
12. Orders are to be sought by way of summary application.  In terms of the summary 
cause rules an applicant must proceed by submitting a summons to the court which, if 
warranted, requires to be served on the defender with a 21 day notice period (42 days if 
the defender resides outside Europe) of a calling date.  Those named as opponents in 
the summary application would also be entitled to seek civil legal aid to defend any 
action raised against them.   
 
13. Where the order is made by the court without an application being made, there may 
less certainty about the opponent being aware of the potential for the order to be 
granted, although it appears to be anticipated that the would be defender be a party to 
the civil proceedings in existence at the time.  Therefore, if the court did grant an order 
ex proprio motu there is a potential for debate in connection with the need for an order 
during the civil proceedings in which it arises, and an interlocutor once granted could 
become subject to an appeal. 
 
14. It is understood where the court determines there is a need for an order arising from 
information obtained in criminal proceedings, the Lord Advocate may be invited to make 
an application in accordance with section 3 of the Bill, and the summary application 
procedure would again apply, allowing the opponent the opportunity to defend 
proceedings and to seek civil legal aid for such a defence. 
 
15. In view of this it is anticipated that similar or potentially greater costs in both advice 
and assistance and civil legal aid would be incurred by opponents in such cases.  The 
reason for the potentially greater costs is that an order could be sought against a 
number of family members or other individuals if they were seen as being likely to try to 
influence a forced marriage.  
 
16. Opponents in an application would also need to satisfy the statutory tests of: 
 

 financial eligibility, probable cause and reasonableness. 
 

17. Costs will be incurred to the Legal Aid Fund relating to the need for interpreters to 
be involved in the meetings between any victim and solicitor or for the translation of 
case documents.  The requirements will vary on a case by case basis but given the 
small number of expected civil cases this should not cause any significant impact on the 
Legal Aid Fund. 
 
18. In addition to the civil cases there is potential cost to the Board in relation to 
applications for criminal legal aid arising from the criminal offence to be created by the 
Bill.  Again, using the estimate of a maximum of ten cases per year the costs would not 
be excessive in terms of criminal legal aid particularly as a breach of an FMPO would 
not always result in a criminal case being brought before the court.  However, as for 
opponents in civil actions there may be a number of accused in any case as more than 
one family member or other person might be involved in any breach of an order.  
Criminal costs would be dependent on the procedure under which the prosecution was 
brought and how the defender pleads.   



 
19. The provisions also provide clarity that declarators of nullity of marriage can be 
obtained in the sheriff court.  This provision should assist the Legal Aid Fund.  Seven 
applications for civil legal aid for declarators of nullity in the Court of Session were 
granted between 2000 and 2008.  Costs incurred in Court of Session proceedings are 
greater than where cases are being heard in the sheriff court in the year 2009/2010 the 
average cost of a sheriff court action was £2,192 while Court of Session proceedings 
averaged £6,892. 
 
20. The Board supports the aims of the Bill and any additional costs to the Legal Aid 
Fund would not be significant. 
 
21. The Board would be happy to provide further evidence, written or oral, on the Bill 
and its legal aid aspects. 
 
 
 
Scottish Legal Aid Board 
15 November 2010 
 
 
 
 


