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EQUAL OPPORTUNITIES 

FORCED MARRIAGE ETC. (PROTECTION AND JURISDICTION) (SCOTLAND) BILL 

WRITTEN SUBMISSION FROM THE LAW SOCIETY OF SCOTLAND 

 
INTRODUCTION 
 
The Family Law sub-committee (“the sub-committee”) of the Law Society of Scotland 
welcomes the opportunity to comment on the Forced Marriage etc. (Protection and 
Jurisdiction) (Scotland) Bill as introduced in the Scottish Parliament on 29 September 2010 
and has the following observations to make. 
 
GENERAL COMMENTS 
 
Subject to some specific comments below, the sub-committee is pleased with the terms of the 
bill as it has clearly been informed by the considerable consultation undertaken by the 
Scottish Government’s Equality Unit and it addresses many of the concerns which the sub-
committee was itself given the opportunity to express.  Although instances of forced marriage 
in Scotland may be quite low, the impact of each individual case is high and it is important 
that the legislation is in place which will have the capacity to address the issue effectively. 
 
That said, the sub-committee is of the view that legislation alone will not be sufficient to 
reduce instances of forced marriage.  A proactive approach of educating communities where 
this problem occurs is crucial in efforts to eradicate forced marriage.  Resources should be 
allocated to educate children from an early age that forced marriage is wrong and that in 
addition to legal remedies, support is available for victims and potential victims.   
 
With the introduction of the Domestic Abuse (Scotland) Bill, there has been consideration of 
the possibility of legal aid provision for women who are at immediate risk of abuse to allow 
them to seek an interdict or non-harassment order, regardless of their financial position.  
Forced marriage is an issue which requires similar immediacy of action and the sub-
committee is of the view that from a legal aid perspective, despite having expressed 
reservations about the viability of “free legal aid” for victims of domestic abuse and the 
fairness of providing it to one party only in an adversarial process, these issues should at 
least be considered together.   
 
 
SPECIFIC COMMENTS 
 
Section 1 
 
The sub-committee appreciates that a very wide definition of forced marriage is required to 
allow the legislation to cover as many potential instances of forced marriage as possible but 
nonetheless it has slight concerns about the generality of subsection (4).  As is the case with 
some of the sub-committee’s other concerns, it is possible that only once a body of case law 
has been built up will there be sufficient evidence of whether the legislation gives rise to 
problems of interpretation. 
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 Section 2  
 
In respect of section 2(3)(g), the sub-committee would question whether it is sufficient to 
ensure that the protected person or other person in question is returned to the United 
Kingdom.  Unless the Scottish Government is fully satisfied that it has clear lines of 
communication with forced marriage units in the other UK jurisdictions (and given that forced 
marriage legislation is already in place in England and Wales), the sub-committee would 
suggest substituting “United Kingdom” with “Scotland”. 
 
 
Section 3  
 
The sub-committee’s comments on this section are linked with the comments on sections 7 
and 8.  The sub-committee has concerns about the phrase “any other person affected by the 
order” which is used in relation to variation, recall and extension in sections 7 and 8. There 
may be difficulties in identifying such persons.  For example would a prospective fiancé of the 
protected person or a sibling or other relative of the protected person qualify?  A solution that 
would cover the possibilities would be to make the court the arbiter of who should be 
permitted to make applications.  This could most easily be achieved by making a person who 
is allowed to make an application with the leave of the court in terms of section 3(2) “a 
relevant third party” (in section 3(7)) and then allowing “a relevant third party” (including a 
person who becomes such at the time of the application for variation, recall of extension), to 
make an application in terms of sections 7 and 8. 
 
 
Section 4 
 
The sub-committee is of the view that in most cases, it is likely that the sheriff (or the High 
Court) will refer the matter to the Lord Advocate, who already has a considerable workload.  
In order to ensure that this legislation is more than just aspirational, it will be necessary to 
provide resources to ensure that cases are dealt with efficiently.  Resources will also need to 
be made available to ensure that those who require information about forced marriage 
remedies know where to access it. A designated contact in Crown Office is likely to be a 
helpful resource.  Judicial training will also be required and the sub-committee would suggest 
referring the bill to the Judicial Studies Committee for consideration of the preparation of a 
briefing note and possible inclusion in training courses. 
 
 
Section 5 
 
The sub-committee has no comment to make on this section. 
 
 
Section 6 
 
The sub-committee has no comment to make on this section. 
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Section 7 
 
See the comments on section 3.  The sub-committee is of the view that “any other person 
affected by the order” is insufficiently clear and could give rise to problems of interpretation.  
The sub-committee would recommend substituting it with “relevant third party” as defined in 
section 3, subject to the amendment suggested in the sub-committee’s comments on that 
section. 
 
 
Section 8 
 
As above. 
 
 
Section 9 
 
The sub-committee has no comment to make on this section. 
 
 
Section 10 
 
The sub-committee has no comment to make on this section. 
 
 
Section 11 
 
The sub-committee has no comment to make on this section. 
 
 
Section 12 
 
The sub-committee is not sure what the purpose of this section is.  The concept of “equitable 
jurisdiction” is not used in Scotland.  The section may not be necessary in the Scottish 
context, but if it is to be retained at all the sub-committee would suggest substituting a 
provision to say that “the rights conferred by this Act do not prejudice any other action that 
might be taken at common law or under statute to prevent the occurrence of a forced 
marriage or any remedies available in respect of such a marriage”. 
 
 
Section 13 
 
The sub-committee has no comment to make on this section. 
 
 
Section 14 
 
The sub-committee has no comment to make on this section. 
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Section 15 
 
The sub-committee has no comment to make on this section. 
 
 
Section 16 
 
The sub-committee has no comment to make on this section. 
 
 
Section 17 
 
The sub-committee has difficulty envisaging situations where the Crown might breach a 
forced marriage protection order.  However, assuming that it is possible, it is difficult to see 
how subsection (2) will function.  Who is it envisaged will make an application for declarator 
that the Crown has acted unlawfully, and to what effect? The sub-committee would in any 
event suggest that it should also be possible for relevant third parties to make application to 
declare an act or omission of the Crown unlawful and that the section should explicitly state 
that its terms are without prejudice to the remedy of judicial review. 
 
 
Section 18 
 
The sub-committee has no comment to make on this section. 
 
 
 
The Law Society of Scotland 
15 November 2010 
 
 
 
 
 
 
 
 
 
 
 
 


