
 
 

EQUAL OPPORTUNITIES 

FORCED MARRIAGE ETC. (PROTECTION AND JURISDICTION) (SCOTLAND) BILL 

WRITTEN SUBMISSION FROM SHAKTI WOMEN’S AID (ADDITIONS TO THE JOINT 

SUBMISSION FROM SCOTTISH WOMEN’S AID, SHAKTI WOMEN’S AID, HEMAT 

GRYFFE WOMEN’S AID 

 
 
1. Note: Although most of the information is the same as the joint response 
submitted Women’s Aid, Gryffe Women’s Aid and Shakti Women’s Aid – Shakti 
have added some additional points in bold green text specifically concerning to 
Shakti.   
 
 
Foreword 
 
2. Shakti (Hindi for „strength‟) was set up in 1986 to provide a service for Black Minority 
Ethnic women and their children, who are experiencing domestic abuse. We provide 
information, support and temporary refuge accommodation to Black Minority Ethnic 
(BME) women and their children (if any) experiencing and or fleeing domestic abuse from 
their husbands/partners, ex-partners and or other family members within a household 
 
3. Shakti also supports women experiencing domestic abuse as a result of forced 
marriage or fleeing forced marriage before it happens 
 
4. Shakti provides a unique service designed for this client group. The organisation 
provides practical and emotional support, safe temporary accommodation, advocacy and 
information on housing, benefit, legal rights, immigration/nationality laws, racial 
harassment, health, education and employment for its target group. The organisation 
works in partnership with other agencies to provide services, which meet the needs of the 
BME women, children and young people.    
 
5. Shakti Women‟s Aid is affiliated to Scottish Women‟s Aid, the national network for 
local Women‟s Aid groups in Scotland. The affiliation helps to ensure a high and 
consistent standard of service provision as each affiliated groups commits itself to a 
nationally agreed Code of Practice. 
 
 
Introduction 
 
6. This response has been prepared by Shakti Women‟s Aid in collaboration with our 
sister member Hemat Gryffe Women‟s Aid and Scottish Women‟s Aid 
 
 
 



 
 

7. Forced marriage involves abuse, violence, abuse of trust, compelling a person to act 
against their will, kidnapping, imprisonment, denial of basic rights and freedoms and 
contact with friends, restriction on activities and money, removal of passports, 
perpetrated by those who should rightly be protecting and supporting.   
 
8. It is accepted and acknowledged  that forced marriage is a specific manifestation of 
domestic abuse so, while forced marriage has its own causes and solutions, it must 
rightly sit within the broader context of domestic  abuse and, thus, the  overall violence 
against women agenda. 
 
9. A specific remedy will go far towards offering protection to those at risk and must be 
supported by:- 

 (a) a change in attitudes and the development of an understanding on the part of 
those who would perpetrate forced marriage of the great wrong that is being done 
to women, children and young people 

 (b) ensuring that there is widespread awareness of the legislative protection and 
support services  available to those at risk 

 (b) robust use of these legislative protections and remedies  

 (b) appropriate training for  all relevant agencies who may be called upon to 
support  those at risk of forced marriage  

 
 
10. We commend the Scottish Government for their commitment to ending forced 
marriage by the introduction of this Bill and their extensive ongoing work with the Forced 
Marriage Network of which we are all members.  
 
11. We support the provisions and intentions of the Bill, particularly the introduction of 
the Forced Marriage Protection Order (“the Order”) as a civil order with criminal penalties. 
The attraction and value of such an instrument is that being a civil order initially, those 
likely to engage in the prohibited behaviour will not be penalised until, and if, they breach 
the Order and the law by attempting to force their son or daughter into marriage, and only 
then do they face criminal proceedings 
 
12. A specific, robust, legal remedy, combined with awareness-raising and appropriate 
training for all relevant agencies involved in supporting partners forced into marriage, will 
go far towards offering protection and help those women still at risk and we are please to  
have the opportunity to comment on the proposals within the Bill. 
 
13. Note: Although most of the information is the same as the response sent to 
you by Scottish Women’s Aid, Shakti has added some additional points (bold) 
specifically concerning to Shakti.   
 
 
 
 
 
 



 
 

Section 1- Forced Marriage Protection Orders 
 
This section is particularly helpful in covering actual and threatened behaviour  
 
14. Subsection 1(3) states that (3) “ In ascertaining the protected person’s well-being, 
the court must, in particular, have such regard to the person’s wishes and feelings (so far 
as they are reasonably ascertainable) as the court considers appropriate on the basis of 
the person’s age and  understanding.” 
 
15. We consider that the judiciary and courts must have guidance and support in 
relation to how they will undertake to ascertain a person‟s wishes and feelings, which 
includes guidance on speaking to and taking the evidence of children. Presumably this 
may be done via a Bar or Court Reporter, Safeguarder or Curator who will undertake this 
on behalf of the court, in which case the recommendations 74-76 in Lord Gill‟s Report of 
the Scottish Civil Courts Review proposing the introduction of an open fair and 
transparent system of recruitment, qualifications, experience, guidance, training, 
accreditation, quality assurance and standards of practice and conduct are very much 
relevant in such a person‟s role in advising the court.1. 
 
16. There must be clarity on what will be considered as constituting “appropriate” in 
terms of ascertaining the protected person‟s wishes and feelings and it should be 
remembered that young children are often competent and credible in terms of expressing 
their concerns and wishes, particularly where they are given appropriate support and 
questioned by a trained person. In this regard, the court should look to take statements 
from persons or organisations, for instance, Women‟s Aid groups, which are already 
supporting the protected person or to whom they have come for help or information. 
 
17. Further the courts must take steps to ensure that the protected person has access 
to support, if they do not already have this, when engaging in this process with the courts 
and this may extend to ensuring the physical safety of the protected person where their 
giving information to the court may endanger them, by, for instance, precipitating action 
or violence from third parties or family members. 
 
18. Subsection 1(6) defines “force” and whilst it includes threats, it does mention actual 
physical violence, which must be included. Third parties and family members have also 
resorted to blackmail, threatened blackmail, and emotional coercion such as threatening 
to harm themselves if the protected person did not go through with the marriage or 
disclosed the matter to the police, etc. Therefore, it would be useful for the Explanatory 
Notes covering this section to include these situations as examples of “psychological 
means”. 
 
 
 
 

                                                 
1 http://www.scotcourts.gov.uk/civilcourtsreview/theReport/Vol1Chap1_9.pdf 

 



 
 

Section 2- Contents of Orders 
 
19. Presumably the Order will specifically name persons who are considered to pose a 
risk of conduct or potential conduct or actings covered by the Act. 
 
20. Subsection 2(f) should read “to refrain from taking the protected person to another 
part of Scotland or outside Scotland.” The term “abroad” would not prevent a protected 
person being moved to Wales, England, Northern Ireland, or Eire and this subsection 
must also prevent the removal of the protected person to another location within 
Scotland. 
 
21. Subsection 4 (a) should include emotional black mail 
 
 
Section 3- Applications for Orders 
 
22. The safety of the protected person must be of paramount consideration to the court 
during the time between the application being made and then subsequently granted by 
the court. 
 
23. This is of particular relevance where the protected person is still living with their 
family or remains in contact with close and extended family and other persons who could 
pose a risk.  They may be at risk of physical harm, emotional coercion, blackmail and or 
threats, so the Bill must make provision for support or intervention from the police or 
another agency which could monitor their safety. 
 
24. In terms of applications, the person or organisation making the application as a 
“relevant third party” or “any other person” must be required to address this and be 
responsible for assisting the protected person in ensuring their safety or ensuring that 
another agency or organisation takes responsibility for this.  
 
25. The Bill does not make clear where the responsibility will lie for “policing” Orders 
once they are made, in terms of follow-on support for the protected person and 
monitoring their safety and the compliance of those named in the Order. 
 
26. Section 3(5) states that application for Orders will be made under Summary 
procedure. We would query whether Summary Procedure is competent to deal with what 
is essentially a very important matter. The protected person may be a vulnerable witness 
and Summary procedure does not cater for the use of special measures. Also, it may be 
that other orders such as interdicts are being sought at the same time, which would 
involve a different process under Ordinary Cause. 
 
 
 
 
 
 



 
 

Relevant Third Parties 
 
27. Section 3(7) (a) indicates that local authorities will be one of the bodies recognised 
as “relevant third parties.” This should make clear which part of a local authority this will 
include- Social Work, Education, Health, Children‟s Reporter? Is it intended that Scottish 
police forces be given powers to apply for Orders and will “local authorities” be sufficient 
to cover them? 
 
28. Regardless of which part of a local authority this applies to, it is absolutely crucial 
that those directly involved in applying for Orders do not simply have this responsibility 
“bolted on” to their other duties and that care and attention will be taken to ensure that 
this work is regarded as a specialised support area. This will involve the setting up of 
dedicated teams with a named person responsible for making the application and taking 
responsibility for monitoring the safety of the protected person; this person and the team 
will require specialist training from expert community organisations, such as Shakti 
Women‟s Aid and Hemat Gryffe Women‟s Aid, on the dynamics of forced marriage, 
religious and cultural issues impacting on this and the position of forced marriage in 
relation to violence against women, and on the importance of taking a person-centred 
approach when applying for Orders or supporting a protected person. 
 
29. Forced marriage is part of the continuum of violent and abusive behaviour 
perpetrated against women and Shakti Women’s Aid and Hemat Gryffe Women’s 
Aid report that some women fleeing domestic abuse also disclose that either they 
or their partner was forced into marriage 
 
30. It would therefore be appropriate to consider that specialist and expert voluntary 
sector organisations, such as Shakti Women‟s Aid and Hemat Gryffe Women‟s Aid, who 
have extensive, professional experience in supporting women who are at risk of forced 
marriage or have been forced into marriage, should be included within the category of 
“relevant third party.” 
 
31. As the Policy Memorandum states at paragraph 19, third party involvement, whether 
by a “relevant third party” or otherwise, must be carefully regulated, but must also be 
monitored. 
 
32. Subsection 2 (an application may be made by any other person only with the 
leave of the court – The court should be cautious in deciding who this other person 
is and what is the relationship of this person to the protected person. It is vital that 
there are clear guidelines on who the other person could be in the guidelines 
section 
 
Section 4- Power to make orders without application 
 
33. This section does not make clear that the conditions stated in section 1(2) and 1(3), 
viz (2) “In deciding whether to make such an order and, if so, what order to make, the 
court must have regard to all the circumstances including the need to secure the health, 
safety and well-being of the protected person. 



 
 

 
34. (3) In ascertaining the protected person’s well-being, the court must, in particular, 
have such regard to the person’s wishes and feelings (so far as they are reasonably 
ascertainable) as the court considers appropriate on the basis of the person’s age and 
understanding” will also apply in this situation in both civil and criminal actions where the 
court has unilaterally made a Order and on application by the Lord Advocate and we think 
that there is merit in emphasising this for the avoidance of doubt. 
 
 
Section 5- Interim Orders 
 
35. The section should clarify whether an interim order can be made in the absence of 
the protected person as it is unclear whether the reference to “a person who is, or would 
be, a party to the proceedings” covers them.  
 
36. In terms of the court “having regard to all the circumstances”, the court should look 
to take statements from persons or organisations , for instance, Women‟s Aid groups, 
already supporting the protected person or to whom they have come for help or 
information and it would be helpful to include this in the Explanatory Notes and guidance 
produced for the court. 
 
 
Section 6- Duration of Orders 
 
37. Although this section does not make reference to maximum and minimum periods 
for which an Order can be granted, it would be useful for the Explanatory Notes to 
expand on this and give some parameters. 
 
38. With regards to Section 6 and 7 careful consideration should be given when 
lifting the orders i.e. there should be a monitoring procedure in place to monitor 
the welfare of the protected person or persons for a period of at least two years.  
The frequency of the monitoring should depend on the circumstances and the 
possible risks to the protected person.  The people who could take responsibility 
to do this could be court appointed named individuals/organisations such as the 
Police, Social Services, Women’s Aid and any other agencies supporting the 
protected person.  
 
39. Shakti dealt with FM cases where the young persons were mislead by their 
families  into believing that they have changed and they would not be forced into 
marrying and families would support their  wishes.  In one particular case, after a 
year or so the young person was taken abroad and forced into marrying.  Therefore 
on the surface it may look like the person is safe but as a matter of fact it is not 
always true.   
 
 
 
 



 
 

Section 7- Variation and recall of Orders 
 
40. While section 1 states that the court will have regard to the protected person‟s 
views, etc, when making an Order, it does not state that this process of investigation and 
consultation will also be undertaken when the court is considering varying or recalling an 
Order. 
 
41. Therefore section 7 must also contain the wording below, subject to the points we 
have raised on section 1 in relation to the conduct of this consultation process:- 
“In deciding whether to make such an order and, if so, what order to make, the court must 
have regard to all the circumstances including the need to secure the health, safety and 
well-being of the protected person. 
 
42. In ascertaining the protected person’s well-being, the court must, in particular, have 
such regard to the person’s wishes and feelings (so far as they are reasonably 
ascertainable) as the court considers appropriate on the basis of the person’s age and  
understanding”  
 
43. For clarity, the situations or conditions where it would be competent or necessary for 
the court to consider varying or recalling an Order should either be clearly stated on the 
face of the Bill or set out in the Explanatory Notes. Again, or  
 
44. Again in terms of the court “having regard to all the circumstances”, the court should 
look to take statements from persons or organisations, for instance, Women‟s Aid groups, 
already supporting the protected person or to whom they have come for help or 
information and it would be helpful to include this in the Explanatory Notes and guidance 
produced for the court. 
 
 
Section 8- Extension of Orders 
 
45. The categories of person eligible for applying to the court for an extension of the 
Order do not  include “relevant third parties” or “any other person with leave of the court” 
under section 3(1)(b) and 3(2) or the Lord Advocate in terms of section 4(3). Since these 
persons or organisations could have applied for an Order, they must also be capable of 
applying for an extension. The wording in section 8 to the effect that “any other person 
affected by the Order” is eligible to apply does not make clear that they are included. 
 
46. Re-iterating our comments on section 7, while section 1 states that the court will 
have regard to the protected person‟s views, etc, when making an Order, it does not state 
that this process of investigation and consultation will also be undertaken when the court 
is considering extending an order. Therefore section 8 must also contain the wording 
below, subject to the points we have raised on section 1 in relation to the conduct of this 
consultation process:- 
 “In deciding whether to make such an order and, if so, what order to make, the court 
must have regard to all the circumstances including the need to secure the health, safety 
and well-being of the protected person. 



 
 

In ascertaining the protected person’s well-being, the court must, in particular, have such 
regard to the person’s wishes and feelings (so far as they are reasonably ascertainable) 
as the court considers appropriate on the basis of the person’s age and  understanding.”  
 
 
Section 9- Offence of breaching order 
 
47. This section requires clarity on the procedure that will be followed in reporting and 
acting upon a breach.  
 

 (a) Does the protected person have to take the matter back to their solicitor to 
have the breach brought before the court, or will the breach have to be reported to 
the police? 

 (b) Can breach be reported by a relevant third party or other person? 

 (c) Can the police arrest on suspicion of breach or only on actual evidence of 
breach. We were thinking of the application of section 4(1) of the Protection From 
Abuse (Scotland) Act 2001 and the police power of arrest, viz  “Where a power of 
arrest attached to an interdict has effect a constable may arrest the interdicted 
person without warrant if the constable—  

(i) has reasonable cause for suspecting that person of being in  
breach of the interdict; and 
(ii) considers that there would, if that person were not arrested, be  
a risk of abuse or further abuse by that person in breach of the  
interdict.” 

 (d) It is possible that the Order may be breached outwith Scotland, for instance, 
where a protected person has apparently gone on holiday with their family and 
finds that they will be put through a marriage ceremony against their will. If that 
protected person is then forced to remain abroad with their “spouse”, how will an 
Order be enforced abroad? 

 (e) What if the person who is the cause for the forced marriage lives outside 
Scotland.  Example:  We came across cases where the Forced Marriage act 
is initiated by the extended family members such as the grand parents lived 
abroad.  

 (f) What if orders are breached abroad?  Can the police in Scotland work with 
the police in the country where the breach has happened? 

 
 
48. In terms of the ability of the police to arrest a person in breach of an Order, similar to 
the provisions enacted at section 49(2) of the Criminal Justice (Scotland) Act 2003, albeit 
this relates to Non Harassment Orders, there should be a comparable provision within 
this Bill for the police to have a statutory power of arrest without warrant, for breach of a 
Forced Marriage Protection Order. 
 
 
 
 
 



 
 

49. This would require the insertion of wording along the lines of:- 
“ 9(4)A constable may arrest without warrant any person he reasonably believes is 
committing or has committed an offence under subsection (1). 
9(5)Subsection (4) is without prejudice to any power of arrest conferred by law apart from 
that subsection.” 
 
 
Section 11- Guidance 
 
50. We are pleased to this that the issue of guidance has been included on the face of 
the Bill. We would stress, however, that this section should read that the Scottish 
Ministers “shall” and not “may” give guidance, as it is absolutely crucial to both the 
implementation and success of the Orders and in support of the work will is underway, 
and will be taken, against forced marriage, that this is produced. 
 
51. We note that the Policy Memorandum specifically discusses the issues of 
awareness raising and guidance, noting that that the Scottish Government will work with 
the members of the Forced Marriage Network and other service providers in relation to 
awareness raising. This work on awareness-raising must encompass not just minority 
ethnic communities themselves and those potentially at risk but also the range of 
statutory and other organisations working with, and supporting, members of these 
communities; the health and education sectors have a particularly important role here. 
 
52. In relation to the necessity of having guidance and training, we overwhelmingly 
support the statement at paragraph 34 of the Policy Memorandum, viz “34. People on the 
front line of service delivery need to have the necessary knowledge and training to deal 
competently and sensitively with a case of forced marriage. As well as understanding the 
legal framework within which they operate and the needs of victims, people delivering 
services need access to information on forced marriage and the cultural framework in 
which it occurs.” 
 
53. Paragraphs 35 and 36 are very helpful in setting out the need for individual service 
providers to receive appropriate training, the need for multi-agency training and in 
underlining that the Forced Marriage Network members will be involved in the 
development of this training. We would also add that members such as Scottish Women‟s 
Aid, Shakti Women‟s Aid and Hemat Gryffe Women‟s Aid already deliver training on the 
experiences of black and minority ethnic women in relation to domestic abuse and forced 
marriage and we would very keen to use our experience and expertise to support the 
Scottish Government‟s commitment to deliver training and awareness raising on the 
guidance and forced marriage generally, once these materials are developed. 
 
54. It is particularly important that the guidance addresses the issue of supporting those 
at risk of forced marriage where no Order has been made as it may not always be 
possible or practical for this to happen. In addition, it must cover the role and 
responsibilities of relevant third parties and the “other” category of persons who may 
make an application for an Order with the consent of the court and how compliance with 
and Order will be monitored.  



 
 

 
55. Also, the term “ a person exercising public functions”  used in this section should be 
included in the definition listed at section 13  
 
 
Section12- Other protection or assistance against forced marriage 
 
56. Section 12(2), which outlines the civil remedies that can be applied for despite the 
existence of an Order, should also include a common law interdict with a power of arrest 
under the Protection from Abuse (Scotland) Act 2001 and also matrimonial and domestic 
interdicts under the Matrimonial Homes (Family Protection) (Scotland) Act 1981 with 
power of arrest under the 2001 Act. 
 
 
Section 14- Action of declarator of nullity in sheriff court: jurisdiction 
 
57. We fully support this section. The Scottish Government are to be commended for 
introducing this provision which will dramatically lower the cost of applications for 
declarator by giving the Sheriff Courts parallel jurisdiction with the Court of Session in 
such matters. 
 
58. As a point of clarity, will this cover situations,  

 (a) Where a non-UK citizen was forced into marriage with another non-UK citizen 
abroad, they are now resident in Scotland, and the party forced into marriage 
wishes to have the married annulled? 

 

 (b) Where a non-UK citizen who has indefinite leave to remain in the UK,  was 
forced into marriage with another non-UK citizen abroad (spouse visa), they 
are now resident in Scotland, and the party forced into marriage wishes to 
have the married annulled? 

 

 (c) Where an EU citizen forced into marriage with another EU citizen abroad 
(they are now resident in Scotland) and the party forced into marriage 
wishes to have the married annulled? 

 
 
 
Shakti Women’s Aid 
26 November 2010 
 
 


