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EQUAL OPPORTUNITIES 

FORCED MARRIAGE ETC. (PROTECTION AND JURISDICTION) (SCOTLAND) BILL 

WRITTEN SUBMISSION FROM EQUALITY AND HUMAN RIGHTS COMMISSION 

 
1. The Equality and Human Rights Commission (the Commission) was established by 
statute in the Equality Act 2006 and came into being on 1 October 2007.  The 
Commission champions equality and human rights for all, working to eliminate 
discrimination, reduce inequality, protect human rights and make sure that everyone 
has a fair chance to participate in society.  We promote equality across the seven 
protected grounds – age, disability, gender, race, religion and belief, sexual orientation 
and gender reassignment.  
 
2. The Commission welcomes the opportunity to respond to the call for written 
evidence on the Forced Marriage (Protection and Jurisdiction) (Scotland) Bill. We 
support the overall aims of the bill as laudable which will offer redress to those who 
have been forced into marriage and will protect those at risk of being forced into 
marriage. Many of the comments in this paper are concerned less with the legislation 
itself and more focused on the implementation of the legislation including 
accompanying guidance. Effective implementation is crucial for ensuring that legislation 
achieves its stated aims once introduced.  
 
 
Policy Context: Equality Considerations  
 
3. The majority of victims of forced marriage are women and girls, and forced 
marriage is acknowledged as a form of violence against women and girls (VAWG). 
Forced marriage should therefore be addressed within the context of a gendered 
analysis of violence, recognising that women’s inequality in society and the dynamics of 
power and control between men and women is at the root of all forms of VAWG. 
 
4. Although the majority of known victims of forced marriage are women, a significant 
minority of cases involve men and boys (14% of cases dealt with by the Forced 
Marriage Unit in 2009). Sexual orientation may also be a factor when individuals are 
forced into marriage (as discussed in the Forced Marriage Unit’s report highlighting an 
increase in contacts from people who are being forced into marriage because they are 
lesbian, gay, bisexual or transgender1). The issue of ‘incapacity to consent to marriage 
or to understand the nature of marriage’ may be particularly relevant to those with 
learning difficulties. Physical disability can also contribute to individuals being forced 
into marriage, where a family is seeking to reduce the caring burden of a disabled adult. 
The reasons for people being forced into marriage are many and the potential impacts 
on all victims must be assessed by the proposed legislation and its eventual 
implementation. 
 
5. Support for victims of forced marriage in Scotland is mainly available through 
organisations which deal with violence against women, such as Shakti Women’s Aid 
and Hemat Gryffe Women’s Aid. Although the percentage of male victims is smaller we 
believe it is important that there are appropriate and sensitive services which male 
victims can access.  

                                      
1
 http://www.fco.gov.uk/en/news/latest-news/?view=News&id=22463083 

http://www.fco.gov.uk/en/news/latest-news/?view=News&id=22463083
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Trafficking in Scotland 
 
6. In February 2010 the Commission in Scotland launched an in-depth Inquiry into 
human trafficking in Scotland2 with a particular focus on commercial sexual exploitation. 
Trafficking is a separate offence from forced marriage, and should be treated as a 
criminal act. However, this legislation may benefit from an expanded definition of ‘force’ 
that gives recognition to the variety of exploitation techniques that are common to both 
issues.  
 
7. Section 1(6)(b) sets out a definition of force that includes the coercion by threats or 
psychological means or to knowingly take advantage of a person’s incapacity to 
consent to marriage or to understand the nature of the marriage. These are both 
positive inclusions and should be retained. But we believe the section should be 
broadened to include and explicitly mention: 

 (a)  the use of deception: where a person is given false information that 
prevents them from making a fully informed decision about the marriage.  

 (b)  the abuse of an individual’s vulnerability: this could include a particular 
characteristic of an individual that increases the vulnerability of their 
situation (such as a learning disability or language barrier); or it could be 
an aspect of their immediate environment that could include familial, 
cultural or economic pressures.   

 
 
8. We feel it is vital that accompanying guidance, training and implementation work 
covers the possibility that victims of forced marriage may also be victims of trafficking. 
Guidance should also be clear that whilst forced marriage can be and is one of the 
purposes of human trafficking, where trafficking has occurred then this should be dealt 
with in domestic criminal law.  
 
 
Cultural Definitions of Marriage 
 
9. As is noted in the SPICe briefing accompanying this bill3 it is important to note both 
civil and religious forms of marriage, and that some cultures prioritise religious rather 
than civil ceremonies. Therefore the nullification of a civil ceremony may not end the 
marriage in the eyes of the person’s religion, which could prevent an individual from 
remarrying at some future date. We agree with the written evidence from the Scottish 
Council of Jewish Communities that it is important that guidance accompanying the 

                                      
2
More information about the trafficking inquiry can be found at: 

http://www.equalityhumanrights.com/scotland/projects-and-campaigns-in-scotland/inquiry-into-human-
trafficking-in-scotland/ 
 
3 p14, SPICe Briefing: Forced Marriage etc. (Protection and Jurisdiction) (Scotland) Bill, 
22nd November 2010, 10/79. 
 

 

http://www.equalityhumanrights.com/scotland/projects-and-campaigns-in-scotland/inquiry-into-human-trafficking-in-scotland/
http://www.equalityhumanrights.com/scotland/projects-and-campaigns-in-scotland/inquiry-into-human-trafficking-in-scotland/
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legislation addresses this and advises those who may find themselves in this situation 
to consult with their religious institutions or advisers about what is required in order to 
complete the process of nullifying the marriage in religious terms.  
 
 
Protection Orders 
 
10. The Commission welcomes provisions in the Bill which allow the court to make both 
preventative and positive orders. This is particularly important where the court can 
make a positive order, such as requiring a person to submit passports and birth 
certificates to the court, which could prevent someone from being forced into marriage 
in an overseas jurisdiction. 
 
11. The Commission would like further clarification on the powers set out in Section 
2(2)(a) which provides that a Forced Marriage Protection Order (FMPO) may relate to 
‘conduct outwith (as well as, or instead of, conduct within) Scotland’. To what extent the 
court will be able to respond to actions that take place in other countries. For example, 
how would the court respond to a breach of an FMPO protecting a woman from forced 
marriage if that woman is forced into marriage in another country?    
 
 
Application for orders 
 
12. The Commission understands from organisations and individuals we work with that 
some victims of forced marriage may find it difficult to take action, particularly if they are 
being forced into marriage by close family members. As such, we believe it is 
appropriate to enable third party applications to the court for FMPO. 
 
13. We believe is it essential that a third party must act in the best interests of the 
victim, and do so by obtaining as much information as possible regarding their wishes. 
We welcome that the Bill also takes this position and outlines circumstances the court 
must take into account. 
 
14. Article 12 of the Human Rights Act  states ‘Men and women of marriageable age 
shall have the right to marry and to found a family, according to national laws governing 
the exercise of this right.’ Third party applications should be carefully articulated and 
framed, with an understanding of cultural contexts, to make sure that any action does 
not disempower women or prevent them from marrying if it is with their consent. At 
section 3(4) the Bill states ‘the court need only have regard to those wishes and 
feelings so far as it considers it appropriate, on the basis of the protected person’s age 
and understanding, to do so’. We recommend that accompanying guidance to this Bill 
makes clear that all possible steps to ascertain the wishes of a person should be taken, 
including taking positive steps where someone’s age or understanding could prove a 
barrier to their ability to express their wishes. Guidance and training will be necessary to 
make sure that those who have the power to make a third party application for an order 
are able to make accurate and sensitive assessments of where someone is being 
forced into marriage against their will. Third party interventions should be scrutinised by 
the courts properly to guard against inappropriate intervention. 
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Offence of breaching order 
 
15. The Commission understands that the intention of this Bill is to make it a criminal 
offence to breach a FMPO. We understand that this would be different to the law in 
England and Wales, where a breach of a FMPO is a civil matter. 
 
16. We know that this is a contentious issue, and has elicited a range of views. The 
Commission would like to stress the need to fully examine this issue, taking into 
account varied viewpoints. We agree with the analysis from various responses to the 
‘Forced Marriage: A Civil Remedy? Consultation’4 that treating forced marriage as a 
criminal offence in the first instance could deter victims from reporting due to reluctance 
to criminalise those close to them, particularly close and extended family. However, we 
also feel it is important that forced marriage is treated seriously and appropriately. The 
best outcome will be one which is most effective for people experiencing forced 
marriage and is most responsive to their needs. Therefore the Commission agrees that 
making a breach of an FMPO a criminal offence is reasonable and would not have the 
same deterrent effect against reporting that would apply to making forced marriage 
itself a criminal offence. 
 
17. It is equally important that people have the legal and financial support to pursue 
either civil or criminal routes. We believe that guidance on this Bill should set out clearly 
what help and advice is available to those who believe they are or who may become 
victims of forced marriage. 
 
18. The Commission responded to the call for evidence on the Domestic Abuse 
(Scotland) Bill, and was broadly in support of its principles. We hope discussion of that 
Bill in terms of criminalising the breach of an order and access to legal aid may be 
helpful for framing the debate for this Bill. 
 
 
Action of declaratory of nullity in sheriff court: jurisdiction 
 
19. The Commission would also like the Committee to give further consideration to the 
issue of marital property law following an FMPO being made. It is not clear from reading 
the legislation or the accompanying policy documents what the Bill intends on this point.  
 
20. Whilst the legislation reiterates the applicability of powers under Section 1 of the 
Matrimonial Homes (Family Protection) (Scotland) Act 1981 which allows an individual 
to gain an ‘occupation’ order it does not go any further than this. As there are no time 
limits set within the legislation it seems possible that a marriage could last a number of 
years before an FMPO is applied for. If it is the case that a spouse applying for an 
FMPO foregoes their marital property rights as a result of submitting to this process, 
then again the Guidance should be clear on this point. The Committee may also wish to 
clarify whether there are any implications for the legitimacy of children that are born into 
the marriage. Whilst the legal implications may be limited, it may be necessary to 
consider further any religious or cultural ramifications for children.  
 
 

                                      
4
 http://www.scotland.gov.uk/Publications/2009/06/22112358/0 
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21. We also believe that the Committee should closely examine the interaction that 
immigration status will have with treatment of an applicant following an FMPO being 
made. The Committee may wish to explore this further with the United Kingdom 
Borders Agency.  It is the Commission’s belief that individuals who have been forced 
into marriage should be treated sensitively and viewed in terms of victims of human 
rights abuse, rather than solely in terms of their immigration status. This is obviously 
part of a wider debate on access to public funds for immigrants or asylum seekers 
experiencing domestic abuse and again, guidance will need to be clear on this point.  
 
 
Implementation  
 
22. Legislation is an important and laudable step towards tackling the issue of forced 
marriage in modern-day Scotland. But it must be backed-up by effective implementation 
comprised of robust monitoring, training and guidance.  
 
23. We note with concern that there have been no prosecutions for either female 
genital mutilation or trafficking in Scotland, and believe that legislation needs to be 
robustly implemented to make sure it is effective and achieves its stated aims.  
 
 
Conclusion 
 
24. The Commission supports the introduction of this Bill and believes it will be a 
positive step in offering protection to those who have been or may be forced into 
marriage. There are some issues which will need to be examined more closely in 
subsequent stages of consideration of this Bill and once again we reiterate that to be 
effective this legislation must be supported by guidance, training, implementation work 
and monitoring. 
 
 
Rachel Boyd 
Policy Officer 
Equality and Human Rights Commission Scotland 


