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1. Having considered the terms of the Forced Marriage etc. (Protection and 
Jurisdiction) (Scotland) Bill, and noting also the Explanatory Notes thereon, the Policy 
Memorandum, and the Delegated Powers Memorandum, we make the following 
comments.  
 
2. We note that the purpose of the Bill is, principally, to make provision to enable the 
Court of Session and Sheriff Court to make a forced marriage protection order in order 
to protect persons from being forced into marriage without their free and full consent 
and to protect persons who have been forced into marriage without such consent; and, 
subsidiarily, to confer on sheriff courts jurisdiction in relation to actions for declarator of 
nullity of marriage. We recognise that the hybrid civil/criminal legislative provision, if 
enacted, will echo the Forced Marriage (Civil Protection) Act 2007, which applies in 
England and Wales.  
 
3. With regard to the subsidiary purpose of the Bill, the fact that, if enacted, the Bill will 
render the remedy of annulment more accessible in Scotland by clothing the sheriff 
court with jurisdiction to grant decrees of nullity, seems to us to be reasonable and 
desirable. If application for a forced marriage protection order is ancillary to nullity 
proceedings, jurisdiction under the Domicile and Matrimonial Proceedings Act 1973, as 
amended, presumably would clothe the court with jurisdiction to make the protection 
order (per clause 4(1) of the Bill).  
 
4. With regard to the principal purpose of the Bill, our primary aim in writing is to 
express our concern that the conflict of laws implications of the Bill should be made 
explicit, or at least that the potential conflict of laws implications of the legislation should 
be fully appreciated.  
 
5. That branch of law known as the conflict of laws, or international private law, exists 
to make provision for cases which contain a foreign element. Specifically, it is the 
branch of private law which consists of the rules which enable courts to determine the 
following matters:  
 

(a) the rules of jurisdiction to be followed; 
(b) the system of law which is to be applied in order to determine the rights of the 

parties in cases involving foreign elements („choice of law‟); and 
(c) the extent to which recognition is to be given by those courts to decrees of 

foreign courts, and the manner of enforcement of such recognised decrees, if 
enforcement be necessary; and conversely, the extent to which recognition of its 
own decrees and, if need be, enforcement thereof is to be accorded elsewhere. 

 
 



 

 
6. Thus, in cases involving relevant foreign elements, a legal system‟s conflict rules 
determine which court has jurisdiction, which law is applicable and whether or not 
decrees can be recognised and/or enforced beyond the legal system from which they 
emanate.  
 
7. Although not per se a piece of conflict of laws legislation, the Bill nonetheless has 
conflict of laws implications and, paradoxically, is bolder than many international private 
law provisions to date, in taking to itself power to regulate conduct outside Scotland.1 
This raises issues concerning the territorial operation of UK/Scottish statute law. 
Statutes are presumed to have a strictly limited territorial effect so that, in general, they 
apply only to persons and property in the territory in which the legislation was enacted. 
Increasingly, this presumption has become weakened as the UK/Scottish Parliament 
deems it appropriate to seek to regulate the conduct of British citizens abroad.  
 
8. It is clear that the Forced Marriage Bill is intended to apply not only to conduct 
within Scotland, but also conduct outside Scotland. What is considerably less clear, 
however, is the constituency of persons for whom the Bill is intended to provide 
protection. In common with a number of modern Scottish legislative enactments, the Bill 
does not make clear the precise category of persons whose interests it is designed to 
protect. The Policy Memorandum which accompanies the Bill states that, “The Scottish 
Government believes that all people in Scotland who are eligible to marry … have a 
right to do so freely and without coercion”.2 In common with the Family Law (Scotland) 
Act 2006, sections 25-30 whereof seek to regulate property rights arising from de facto 
cohabitation, the Forced Marriage Bill does not enunciate the scope of its operation, or 
seek to identify in conflict of laws terms those persons who may invoke its protection.  
 
9. Whereas section 2 of the Family Law (Scotland) Act 2006 (void marriages) is 
principally territorial in its operation (i.e. it affects marriages solemnised in Scotland), 
section 38 of that Act (validity of marriages) reiterates in statutory form the common law 
rule, referring questions of capacity and consent to marry to the law of a person‟s ante-
nuptial domicile, a rule which, being personal in nature, transcends territorial boundaries 
(i.e. it affects a person‟s capacity to marry and ability to consent to marry, wherever the 
marriage takes place3).  
 
 
 
 
 
 
 

                                                 
1
 Clause 13 (interpretation) defines marriage for this purpose as ‘any religious or civil ceremony of marriage 

(wherever carried out and whether or not legally binding under the law of Scotland or any other place)’ (emphasis 

added). Likewise, by clause 2(2)(a) the terms of a forced marriage protection order may relate to conduct outwith, as 

well as, or instead of, conduct within Scotland. Further, such an order may require a person, inter alia, to refrain 

from taking the protected person abroad, and to facilitate or otherwise enable the protected person or any other 

person to return to the UK within such period as the court may specify. 
2
 Para 3. Emphasis added.  

3
 Subject to s 38(3), which applies only where the marriage in question is entered into in Scotland. 



 

10. What level of connection reasonably is to be required between Scotland/Scots law 
and a person allegedly forced into marriage without his/her free and full consent before 
s/he is permitted to invoke the protection of Scots law? Clause 3(6) lays down that, 
 

“An application made to the sheriff under this section is to be made— 
 (a) to the sheriff in whose sheriffdom the protected person is ordinarily resident, 
or 
(b) where the protected person is not ordinarily resident in Scotland, to the sheriff 
of 
the sheriffdom of Lothian and Borders at Edinburgh. 

 
 
11. This provision provides a rule of jurisdiction, although the rule is not expressed in 
the usual terms. We suspect it is driven by the social purpose of the legislation, and 
therefore is not orthodox in conflict of laws drafting terms. Be that as it may, the rule 
prescribes „ordinary residence‟ as the basis of shrieval jurisdiction, whether the 
application is made by the protected person or by a relevant third party.4 No equivalent 
express rule is set down for jurisdiction of the Court of Session quoad freestanding 
applications for the new proposed protection order; perhaps „ordinary residence‟ in 
Scotland is tacitly envisaged? Residence is the connecting factor which is used as a 
mainstay in consistorial jurisdiction, domestic and EU, though „habitual residence‟ is the 
norm. Presumably, „ordinary‟ residence has been selected by the drafters in this 
instance as a conscious decision to permit application on a technical basis which is less 
demanding than „habitual‟ residence. It can be predicted that such a test, if enacted, 
would result in the taking of jurisdiction by sheriffs on a relatively tenuous connection of 
the applicant with the sheriffdom, given the history of lack of unanimity in court 
decisions, in Scotland and England, upon the meaning of „residence‟ as a criterion of 
jurisdiction.  
 
12. Clause 3(6)(b), noted above, confirms the speculation that this proposed legislation 
is more concerned with protection of anyone „in Scotland‟, on whatever basis, if s/he 
can persuade the court putatively seised that the circumstances justify the making of a 
protection order. This apparently means that the protection could be extended on a 
temporary presence basis, akin to emergency jurisdiction in respect of children. This 
may be justifiable,5 but if the person is not ordinarily resident in Scotland, the Scottish 
order, in practice, can be little more than a provisional, protective measure effective only 
so long as the protected person remains in Scotland, and probably effective only „in 
Scotland‟.  
 
13. It seems clear from the tenor of the Bill (see e.g. also clause 7: variation and recall 
of orders), that it is presumed that the orders are available in jurisdictional terms if the 
petitioner is physically present in Scotland. Clause 4 provides for the situation in which 
the court ex proprio motu may make a forced marriage protection order. This power is 
ancillary to civil proceedings6 which are already before the court.  
 
 
 

                                                 
4
 That is, a local authority, the Lord Advocate or person specified by order of the Scottish Ministers (cl.3(7)).  

5
 cf. Brussels II bis Regulation, Art 20; and Family Law Act 1986, s 12. 

6
 Or criminal proceedings: cl. 4(2) and (3). 



 

14. It is noteworthy that clause 12 states that Part I of the Bill does not affect any other 
protection derived, e.g. from the law of marriage. This means that the provisions 
proposed, e.g. in clause 1 of the Bill, must be seen as subordinate to, though consonant 
with, the provisions contained in the Family Law (Scotland) Act 2006, section 2, which 
effectively provide the choice of law rules which a Scots court seised of annulment 
proceedings must operate.  
 
15. The proposed Forced Marriage legislation clearly is tailored to assist in alleviating a 
social problem which arises acutely in certain religious communities. Rather than 
providing merely territorial protection (i.e. protection in respect of conduct in Scotland), 
the proposed provisions are more ambitious, intending also to apply extra-territorially, 
with the aim of curing, by means of Scots court order, a mischief visible within Scotland, 
but not necessarily entirely contained therein, and having cross-border characteristics.   
 
16. We suggest that attention be paid to these matters of jurisdiction and applicability of 
the proposed rules. We should be willing to discuss such points further, if it would be of 
assistance to the Committee. 
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