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Introduction 
1. The Equality and Human Rights Commission was established by the 
Equality Act 2006 and came into being on 1 October 2007. We are the 
independent advocate for equality and human rights across the three nations 
of Great Britain, and we work to reduce inequality, eliminate discrimination, 
strengthen good relations between people, and promote and protect human 
rights. We enforce equality legislation on age, disability, gender, gender 
reassignment, race, religion or belief, and sexual orientation and encourage 
compliance with the Human Rights Act.  In Scotland, we co-locate and work in 
partnership with the Scottish Commission for Human Rights. 
 
2. The Commission welcomes the opportunity to give evidence to the Equal 
Opportunities Committee on the question of whether the Offences 
(Aggravation by Prejudice) (Scotland) Bill should be widened to include 
gender and age.  The Commission, and its legacy organisations, the 
Commission for Racial Equality (CRE), Disability Rights Commission (DRC) 
and the Equal Opportunities Commission (EOC), have been closely involved 
in the debate on criminal justice responses to hate crime in Scotland, with the 
CRE represented on the Cross-Party Working Group on Religious Hatred1, 
and both the DRC and the EOC members of the Working Group on Hate 
Crime2.   
 
3. As the Working Group on Hate Crime’s report makes clear, age and 
gender-related crime are both complex areas3. In considering whether the 
Offences (Aggravation by Prejudice) (Scotland) Bill should also have 
provisions covering age and gender, it is important to be clear then about 
what question we are asking. It is undeniable that men and women, and 
different age groups, experience crime in different ways. At the same time, 
women and older people are both much more likely to be victims of certain 
types of crime, and this is linked to deep-rooted gender and age inequalities.  
The debate is therefore less about the need for new criminal justice and public 
policy responses to gender and age-related crime – clearly more needs to be 
done.  Rather, the question here is whether, given the evidence, statutory 
aggravations for age and/or gender, modelled on those proposed for 
homophobic, transphobic and disability-related hate crime in the Offences 
(Aggravations by Prejudice) Bill, would be the most effective and necessary 
policy response.  
 

                                      
1 Scottish Executive, Tackling Religious Hatred: Report of the Cross-Party Working Group on Religious 
Hatred, www.scotland.gov.uk/Resource/Doc/46932/0027034.pdf December 2002  
2 Scottish Executive, Working Group on Hate Crime Report, 
www.scotland.gov.uk/Resource/Doc/26350/0025008.pdf October 2004  
3 ibid, 5.32-5.38   

http://www.scotland.gov.uk/Resource/Doc/46932/0027034.pdf
http://www.scotland.gov.uk/Resource/Doc/26350/0025008.pdf


4. In considering this question, the Commission is very grateful for the 
guidance and advice provided by our partners in the women’s and older 
people’s sectors.  We have consciously framed our response in light of the 
evidence from these sectors, and will be looking at age and gender 
specifically in relation to women and older people. While the Commission 
recognises that men can be the victims of gender-based crime, the evidence 
is overwhelming that women are much more likely to be victims of, for 
example, domestic abuse or crimes of sexual violence4. For age, although 16-
24 years olds are statistically most likely to be the victims of crime, particularly 
violent crime, and those over 60 least likely to be victims5, crime and fear of 
crime disproportionately affect older people, impacting negatively on quality of 
life and exacerbating problems of isolation and loneliness6.   
 
5. Any consideration of effective criminal justice responses to crime targeting, 
or disproportionately affecting, women and older people must locate the 
question within the wider context of the deeply ingrained inequality 
experienced by women and older people, and the often unconscious attitudes 
and assumptions about their experience of crime, even the value of their lives.  
As one commentator put it, writing before Harold Shipman, Western Europe’s 
most prolific serial killer, took his own life in prison,  

 
All of [his] victims were women, many of them elderly. In newspapers, 
they were frequently all called old, thus shamefully bundled together 
and tidied away with that one epithet ... ... Shipman is on suicide watch 
in prison, but warders apparently say he will not be at great risk from 
other prisoners. He hasn't killed children. He has only killed elderly 
women7.  

 
Gender 
6. Scotland is the only country in the UK which takes an explicitly gendered 
policy approach to gender-based violence:  

 
Gender based violence is a function of gender inequality, and an abuse 
of male power and privilege. It takes the form of actions that result in 
physical, sexual and psychological harm or suffering to women and 
children, or affront to their human dignity, including threats of such acts, 
coercion or arbitrary deprivation of liberty, whether occurring in public 
or private life. It is men who predominantly or exclusively carry out such 
violence, and women and girls who are predominantly the victims of 
such violence. By referring to violence as "gender-based", this 
definition highlights the need to understand violence within the context 

                                      
4 See: Breitenbach and Wasoff /Scottish Government, A Gender Audit of Statistics: comparing the 
position of women and men in Scotland, www.scotland.gov.uk/Resource/Doc/172924/0048233.pdf , 
2007 
5 Scottish Government, 2006 Scottish Crime and Victimisation Survey: Main Findings, 
www.scotland.gov.uk/Resource/Doc/200037/0053443.pdf , 2007  
6 Age Concern, Survey of Fear of Street Crime among Older People, 
www.ageconcern.org.uk/AgeConcern/Documents/Fearofstreetcrimesummary.pdf , 2002 
7 Nicci Gerard, ‘Most serial killers are icons of evil, the stuff of nightmares -Hindley, Sutcliffe, the Wests. 
But not Dr Shipman’,  The Observer, 6 February 2000, 
www.guardian.co.uk/uk/2000/feb/06/shipman.health  

http://www.scotland.gov.uk/Resource/Doc/172924/0048233.pdf
http://www.scotland.gov.uk/Resource/Doc/200037/0053443.pdf
http://www.ageconcern.org.uk/AgeConcern/Documents/Fearofstreetcrimesummary.pdf
http://www.guardian.co.uk/uk/2000/feb/06/shipman.health


of women's and girl's subordinate status in society. Such violence 
cannot be understood, therefore, in isolation from the norms and social 
structure and gender roles within the community, which greatly 
influence women's vulnerability to violence8. 

  
7. The Commission fully supports this approach, and will refer to it when 
considering the arguments for and against a gender aggravation.  In doing 
this, we will consider both the conceptual and practical arguments for and 
against.   
 
8. As the policy memorandum at paragraph 6 makes clear, violence against 
women takes a multitude of forms – physical, sexual, emotional/psychological 
and can happen in a wide variety of settings, both in the public and private 
spheres.  Considering this spectrum of gender-based violence is a useful 
place to start in examining what a gender aggravation would do. A rough 
typology of the kind of offence covered by existing aggravations suggests that 
they are used mainly to tackle public order offences or other crimes taking 
place in a public space9. They do not therefore seem to apply so obviously to 
crimes taking place in the private sphere, or crimes where the attacker is 
known intimately by the victim.  The argument could be made, that the 
physical, emotional and sexual violence endured by women in abusive 
relationships does not fit the public character of many crimes currently dealt 
with by statutory aggravations. 
 
9. Against this, one could argue that there is an imbalance when someone 
can be prosecuted of an aggravated offence if they use a racist, sectarian or 
homophobic epithet, but not if they employ equally offensive misogynist 
abuse.  In any town centre in Scotland on a Friday or Saturday one can hear 
just as many demeaning references to women as to ethnic minorities or gay 
men, perhaps many more.   
 
10. There is a case to be made then for a logical extension of existing 
statutory aggravations to cover gender, so as to ensure that the criminal law 
takes, for example, a public order offence accompanied by sexist language 
just as seriously as it would if accompanied by racist or homophobic slurs.   
 
11. However, this leaves open whether, although applicable in some 
circumstances, a gender aggravation would prove useful in all instances.  Or 
would it be more useful, while recognising the common factors in the 
spectrum of gender-based violence, to develop responses better attuned to its 
different manifestations. For example, a stand-alone domestic abuse 
aggravation may be more effective for tackling domestic violence, as has 
been suggested by Scottish Women’s Aid10.  
                                      
8 Scottish Executive, Violence Against Women Fund 2006-7 and 2007-08  
www.scotland.gov.uk/Publications/2005/10/11153719/37195 , October 2005 
9  See, for example a review of the  first 18 months of Section 74 of the Criminal Justice (Scotland) Act 
2003, which showed that 88% of proven charges were for aggravated breach of the peace, and that 
almost two thirds of all offences occurred in the street, in football stadia or in residential areas: Scottish 
Executive, Religiously Aggravated Reported Crime:  An 18 Month Review, 
www.scotland.gov.uk/Publications/2006/11/24133659/0 , November 2006  
10 In its response to the Working Group on Hate Crime Consultation – para 5.36   

http://www.scotland.gov.uk/Publications/2005/10/11153719/37195
http://www.scotland.gov.uk/Publications/2006/11/24133659/0


12. Similarly, there is a question over applying a gender aggravation to rape 
and other crimes of sexual violence.  Would an aggravation help make explicit 
in law the link between misogyny, gender inequality and sexual violence, or 
should the emphasis be more on ensuring that that this link is better grounded 
as a matter of course in criminal justice responses to rape?  And in attempting 
to turn round public attitudes to rape and sexual offences, could a gender 
aggravation have the unintended consequence of confusing the issue, by 
implying that some crimes of sexual violence may not be aggravated by 
malice and ill-will towards women? A gender aggravation could imply that the 
misogyny inherent in crimes of sexual violence against women is in fact 
contingent and reliant on other evidence.    
 
13. In discussions between the Commission and the women’s sector in 
Scotland, it has been suggested that a gender aggravation may not be the 
most pressing priority in addressing violence against women; this is not due to 
the problem being less acute than, for example, racially aggravated crime or 
gay-bashing, but precisely because the range of manifestations of violence 
against women is so wide, and the structures of gender inequality so 
insidious, that a gender aggravation could be seen as addressing symptoms 
rather than underlying causes.   
 
14. The Commission therefore feels that, at this time, a gender aggravation is 
not the priority in developing more effective criminal justice responses to 
gender-based crime. Two current pieces of work from the Commission may 
be useful in helping to map out where other priorities may lie. First, we will be 
following up last year’s Map of Gaps study11 by re-running the research to 
determine what changes there have been in the provision of services to 
women who have suffered violence in the past 12 months, and to provide the 
framework for larger campaigning work. We will be setting up an interactive 
website to highlight the problem in individual areas (to be launched in 
January), launching legal action against local authorities who have not 
prioritised violence against women, and we will be asking the stakeholders 
and individuals to take action and become involved in campaigning for 
change. 
 
15. The Commission also plans to build on its dialogue with the women’s 
sector in Scotland with the aim of commissioning work to look in more depth 
at the debate on statutory aggravations and their use in addressing gender-
based crime, as well as exploring the role that the Gender Equality Duty might 
play in embedding better policy and practice into public authorities’ responses 
to violence against women, looking both at what has been thus far, and 
making recommendations for future action.   

 
 
 

                                      
11 End Violence Against Women/EHRC, Map of Gaps: the postcode lottery of violence against women’s 
support services , 
http://edit.equalityhumanrights.com/en/publicationsandresources/Pages/Mapofgapsfullreport.aspx , 
November 2007  

http://edit.equalityhumanrights.com/en/publicationsandresources/Pages/Mapofgapsfullreport.aspx


Age 
16. As with gender, it is important to be clear on the terms of reference, 
namely, is there a need for a statutory aggravation to tackle age related hate 
crime, that is, “crime motivated by malice or ill-will towards a social group” 12?   
 
17. Evidence cited above points to older people’s distinct experiences of crime 
(and fear of crime), and that they are targeted for particular types of crime, 
such as crimes of dishonesty and elder abuse. The challenge would seem to 
then be not whether effective, tailored criminal justice/public policy responses 
are needed, but rather, would a statutory age aggravation work best?   
 
18. Again, it may be useful to look at the setting and perpetrators of crimes 
against older people, and assess whether this fits with the prevailing model for 
existing aggravated offences. While there may again be some value in looking 
at an age aggravation where there is evidence of persistent problems of, for 
example, verbal abuse in public places, it may be less useful for dealing with 
persistent abuse in a domestic or care setting, or fraudulent or high-pressure 
door-to-door selling.  
 
19. To take elder abuse, one option may be to look at what changes could be 
introduced to the law to better identify and punish appropriately individuals 
who abuse older people, people to whom they often have family or caring 
obligations. At the same time, just as tackling domestic violence entails a 
range of approaches, there may be virtue in looking at possible responses to 
elder abuse outwith the criminal law.   
 
20. The committee may for example consider it worthwhile to take evidence 
from officials and Ministers working on the implementation of the Adult 
Support and Protection (Scotland) Act 2007, and to look at what else may be 
needed to prevent or detect at an earlier stage elder abuse, whether 
perpetrated in the home by carers or relatives or in a care setting by 
professionals.    
 
21. Finally, as with gender, there is the more fundamental challenge of 
addressing public attitudes. Gender and age-related crime are both rooted in 
wider inequalities and assumptions about the relative value of women’s and 
older people’s lives. Changing the value systems which underpinned the 
responses to the Shipman murders quoted above remains the most difficult 
but necessary step.   
 
 
Equality and Human Rights Commission  
October 2008 
 

                                      
12 The definition used by the Hate Crime Working Group.    


