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    February 2009 

  
 
Dear 
 
 
Thank you for your letter of 4 December about the Equal Opportunities Committee 
evidence session in December.  I found the session very constructive and helpful.  I 
enclose replies to the questions that were not covered during the evidence session.  I 
am sorry this has taken a while, but as I’m sure you will appreciate, my officials have 
had to prioritise work on the Equality Bill. 
 
You also asked about Legislative Consent Motions that might arise from the Equality 
Bill.  We currently envisage that a Legislative Consent Motion will be sought in relation 
to powers for Scottish Ministers to impose specific public sector duties on public bodies 
in Scotland.  More generally, although the subject matter of equality and discrimination 
is reserved, the Bill does cut across areas where responsibilities are devolved, such as 
education and the courts, and officials are working closely with the territorial 
departments and devolved administrations on this.  My officials have also set up 
regular meetings every month with the Scotland Office, Wales Office, Scottish 
Executive and Welsh Assembly Government to discuss issues such as these as they 
arise.  The Scottish Executive representative is Amanda Callaghan from the Equality 
Unit. 
   
Please thank the Committee on my behalf for their interest and time. 
 
 
 
 
 
 
 

VERA BAIRD QC, MP  
 
 
 

 

http://www.scottish.parliament.uk/s3/committees/equal/index.htm


 
 
SCOTTISH PARLIAMENT EQUAL OPPORTUNITIES COMMITTEE (QUESTIONS 
NOT FULLY ANSWERED ON THE DAY) 
 
SCOPE OF THE BILL   
 
Engender 
 
Question 1: Regarding the measures covered in the UK Equality Bill, who 
is going to have the power and capacity to monitor all of these? 
 
A1: The Equality and Human Rights Commission (EHRC) will be required to 
monitor the effectiveness of the provisions of the Equality Bill when these come into 
force, after the Bill is enacted. The Equality Act 2006, which requires the EHRC to 
monitor the effectiveness of existing anti-discrimination legislation, will be amended to 
provide for this. 

 
STUC 
 
Question 2: In the introduction of a Single Equality Duty, how does the 
Government intend to ensure that existing provisions in the Race, Disability and 
Gender Duties are not watered down, and how will it ensure that the devolved 
administrations have the opportunity to place specific duties?  
 
A2: The Bill will create a new streamlined Equality Duty which will incorporate the 
existing duties on race, gender and disability and also extend to fully include gender 
reassignment, age, sexual orientation, and religion or belief.  
 
The new Equality Duty will have a similar effect to the existing duties i.e. the duty will 
require public authorities in carrying out their functions to have due regard to the need 
to eliminate unlawful discrimination, harassment and victimisation, advance equality of 
opportunity and advance good relations. 
 
Scottish Ministers currently have the power to impose specific duties on Scottish public 
authorities in respect of the race, gender and disability duties.  We will provide a similar 
power in respect of the new Equality Duty. 
 
Question 3: Why is the UK Government not setting out a statement of intent 
within the Bill to clarify the purpose of the Bill, which could make a significant 
difference in how the Bill is interpreted and implemented by employers, public 
services, the courts, and others? 
 
A3: While appreciating the desire for clarity and consistency which underlies the call 
for a purpose clause from those who favour this approach, we do not believe that 
ultimately it would lead to an improvement in the way the courts or tribunals interpret 
the legislation, or provide clear guidance to others. In fact, we believe it is likely to have 
the opposite effect because it could cause uncertainty about the legal effect of the Bill’s 
substantive provisions. We do however agree that the legislation needs to be clear so 
that people can understand their rights and responsibilities.  We consider that the right 
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place for a statement on the objectives of the Bill is in Parliament, typically at Second 
Reading. 
 
 
GENDER/EQUAL PAY 
 
 
Question 6: Why is the Government not considering allowing hypothetical 
comparators in Equal Pay cases?  The requirement for an actual comparator 
makes it difficult to challenge situations where there is occupational 
segregation, and the undervaluing of women’s work. 
A6:     We do not believe hypothetical comparators are required or workable in equal 
pay cases.  They could create unintended consequences.   A tribunal would have to 
come to a decision on the basis of an assumption that the claimant has been paid less 
for work of equal value than someone who does not actually exist.    

 
DISABILITY 
 
RNID 
 
Question 7: Will the Government commit to extending discrimination or 
harassment faced by people because they are associated with a disabled person 
across the full scope of disability discrimination legislation rather than confine it 
to employment only?  
 
A7:  Following the ruling of the European Court of Justice on Coleman v Attridge Law, 
we are considering the implications for domestic legislation. 
 
Question 8: While the Government is committed to retaining the strength of 
existing general duties relating to disability equality duties, will they retain the 
provision to treat disabled people more favourably?  
 
A8: Yes.  We are retaining the asymmetrical approach to disability discrimination 
law which allows more favourable treatment of disabled people.  
 
Question 9: With regard to the specific duties relating to the disability equality 
duties, will the Government retain the principle about the involvement of 
disabled people?  
 
A9: We are building our proposals for the specific duties based on four key 
principles, one of which is the principle of consultation and involvement.  So yes, the 
principle will remain. 
. 
 
Question 10: The ‘anticipatory’ duty requires providers of goods and services to 
anticipate the needs of disabled people.  Would the Government consider 
extending this anticipatory duty to employment and occupation, qualification 
bodies and housing providers?  Doing so would make a considerable 
advancement for disability equality.  
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A10: We do not intend to change the employer’s duty to make reasonable 
adjustments so that it is anticipatory. We are, of course, strongly in favour of employers 
factoring disability considerations into all aspects of their business operations. And 
there is already a sound economic incentive for them to do so when, for example, 
undertaking building refurbishment or purchasing new IT systems. However, the 
employer/employee relationship differs from the service provider/customer relationship 
in that employees spend a large part of their lives in the working environment. For this 
reason, it is much more important that adjustments made for them are tailored to the 
individual and the specific demands and structure of the job, in consultation with the 
employee. The anticipatory duty is not capable of this individual focus. There is a risk 
that introducing an anticipatory requirement could lead to employers spending money 
on adjustments which might be unsuited to disabled people they subsequently 
employed. And having spent money on anticipatory measures, they might have 
insufficient remaining resources to make adequate individual adjustments.     
 
Question 11: While the Bill is proposing to improve awareness raising amongst 
the judiciary and grant an additional power for employment tribunals, effective 
enforcement of the Disability Discrimination Act has been limited because of 
difficulties in bringing cases to court in the first place.  Would you agree that the 
UK Government and Scottish Government should carry out a review of access to 
justice for disabled people, including legal aid and access to information and 
advice?  
 
A11: I have heard separately that there is concern from disabled people that they are 
deterred from bringing cases in the provision of goods and services, based on the court 
fee and the risk of losing a case and having to pay the winner’s costs.  What I think is 
important to establish is the extent to which the concerns expressed relate to the 
operation of the court system in general; or whether they are specific to the concerns of 
disabled people or to the bringing of claims of disability discrimination.  I would also be 
interested in hearing whether the small claims process – which is quicker, cheaper and 
in principle does not expose the losing side to the risk of paying the winner’s costs, 
would overcome these concerns.  
 
Question 12: What plans does the Government have with regard to using public 
procurement as a lever to bring about equality in the private sector?  
 
A12: We want the public sector to lead the way in tackling discrimination and 
promoting equality.  We are exploring legislative and non legislative levers for ensuring 
that public procurement is used more effectively to deliver equality outcomes.  For 
example, we are considering how public authorities could encourage private sector 
contractors to be more transparent about their performance on equality issues in a way 
that imposes minimum burdens on business. 
 
Question 13: Will the Government commit to signing and ratifying the Optional 
Protocol of the UN Disability Convention which will allow individuals to take a 
complaint to a Monitoring Committee, after they have exhausted the legal 
process in their country?  
 
A13: On 3rd February Jonathan Shaw, Minister for Disabled People, announced that 
the UK will sign the Optional Protocol to the UN Convention on the Rights of Persons 
with Disabilities as soon as practicable.  
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Question 14: Will the Government commit to signing and ratifying Protocol 12 of 
the European Convention of Human Rights which provides a freestanding right 
not to be discriminated against?  
 
A: No.  
  
There remain unacceptable uncertainties regarding the impact of Protocol 12 if it were 
incorporated into UK law: 
  
The drafting of the Protocol is very wide, covering any difference in treatment. It would 
apply to everything done by a public authority, and its application to "rights set forth by 
law" would cover many, perhaps almost all, provisions in statute or common law. This 
could lead to an explosion of litigation as people sought to clarify the extent of the new 
law.  Moreover, the coverage of "rights set forth by law" as cited in the Protocol may 
have the unintended effect of including other international instruments to which the UK 
is a party.  
  
In due course, the interpretation of Protocol 12 by the European Court of Human Rights 
may allay our concerns, and we have not ruled out future signature or ratification. Now 
that Protocol 12 has entered into force, we will study with great interest the judgments 
of the Court with regard to the Protocol.  
 
National Deaf Children’s Society 
 
Question 15: Does the Solicitor General consider that the UK should join 41 
other countries and ratify the UN Convention on the Rights of People with 
Disabilities without reservation, particularly around access to sign language, as 
a matter of urgency in order to support the imminent introduction and passage 
of the UK Equality Bill? 
 
A15:  The Government has now ratified this convention.   

 
Humanist Society Scotland 
 
Question 18: In the area of sexual orientation, what provisions will be made to 
avoid any discrimination against same sex marriages? 
 
A18: Same sex marriage as such is not legal in the UK. Instead we have civil 
partnership which gives similar rights and responsibilities. Same sex marriages 
registered abroad can normally be recognised as civil partnerships in the UK. 
 
Couples in a civil partnership or marriage already have the right not to be discriminated 
against as employees. It is also illegal to treat a civil partner less favourably than a 
spouse in the fields of employment, or in the provision of goods and services, 
education and similar. 
 
The new Equality Bill will continue this protection from discrimination. 
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RELIGION/BELIEF  
 
Engender 
 
Question 19: How do we reconcile the inclusion of religion or belief in the 
new Equality Duty when religion has so often provided the institutional 
framework for systemic discrimination against, for example LGBT people 
and women? 
 
A19:  This Government has a proud record on strengthening rights for Lesbian, 
Gay, Bisexual and Transgender (LGBT) people - from repealing section 28 and 
introducing civil partnerships to providing protection from discrimination in the 
workplace and, most recently, in the provision of goods, facilities and services 
on grounds of sexual orientation.  We are also proud of our record on protecting 
people from being discriminated against because of their religion or belief. 
 
The new Equality Duty will not favour those from one particular group above others; it 
is about encouraging public authorities to consider how to promote equality of 
opportunity for all individuals within the protected groups. This includes both LGBT 
people as well as people who hold a particular religion or belief.  We have to ensure 
our legislation recognises and addresses the balance to be achieved between all of the 
various equality strands.  Extending the duty to promote equality across all protected 
strands, including religion and belief, does not mean that the protection afforded to 
other groups e.g. Lesbian Gay Bisexual Trans people from unlawful discrimination is 
reduced." 
 
 
Humanist Society Scotland 
 
Question 20: What provisions will be made in the Bill to avoid employment 
discrimination by denominational schools, which enjoy financial support from 
public money? 
 
A20: There are limited exceptions to the Employment Equality (Religion or Belief) 
Regulations 2003 which allow denominational schools to give preference to teachers 
who share the faith of the school.  
 
In English legislation Voluntary aided schools with a religious character (and 
independent faith schools) can give preference to those who share the religion of the 
school. Voluntary controlled and foundation schools can select teachers of Religious 
Education and head teachers on their competence to teach RE in accordance with the 
school’s arrangements and can have regard to the person’s ability and fitness to 
preserve and develop the religious character of the school when appointing a head 
teacher.  
 
In Scotland, the provisions of Section 21 of the Education (Scotland) Act 1980 have a 
similar effect, these exceptions will be retained in the Equality Bill. In all other respects, 
denominational schools will be in exactly the same position as other employers where 
employment discrimination is concerned – that is, they will be prohibited from 
discriminating on religious grounds for posts other than teaching posts to which the 
specific exceptions apply, and prohibited from discriminating against any employee or 
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applicant in relation to sex, race, disability, age, sexual orientation or gender 
reassignment. 
 
 
Question 21: What provisions will be made in the Bill to avoid discrimination 
against the children who opt for a different religion or belief to that of the 
establishment in a denominational school, which enjoys financial support from 
public money? 
 
A21: Part 2 of the Equality Act 2006 gives schools with a religious character 
(including denominational schools in Scotland) an exception which allows them 
to discriminate on religious grounds in relation to admissions and – in limited 
respects – in the way they give pupils access to “benefits, facilities or services”. 
For example, a Catholic school which provides a priest to offer guidance or 
mentoring to pupils, or organises trips to Catholic cathedrals or shrines, is not 
required to provide mentors of other faiths or visits to places of particular 
interest to Protestants or Jews for its non-Catholic pupils. These provisions will 
be retained in the Equality Bill. Denominational schools will not be allowed to 
discriminate by subjecting pupils of other faiths to any detriments, and are 
subject to prohibitions on discriminating on grounds of sex, race, disability or 
sexual orientation in exactly the same way as other schools. 
While schools with a religious character may apply a faith-based admissions policy, 
they must still act in accordance with the Admissions Code and in addition, where they 
cannot fill places with pupils of the faith, they cannot hold places open but must admit 
any other pupils who apply.   
 
The provisions in law that give parents the right to withdraw their children from 
Religious Education and collective worship apply equally in the case of maintained faith 
schools, as does the new right for 6th form pupils to withdraw from collective worship, 
and faith schools are expected to accede to such requests in the same way as any 
maintained school.   
 
 
Question 22: What provisions are there to avoid giving special privileges to 
religious courts vis-à-vis the state courts? 
 

A22: Religious courts generally have no jurisdiction in Scotland, England 
and Wales and there is no intention to change this position.    

The use of religious courts to deal with personal disputes is well 
established. Any member of a religious community has the option to use 
religious courts and to agree to abide by their decisions. The use of 
religious courts is voluntary and both the parties involved must agree to 
this. The decisions made by religious courts are however, subject to 
national law and cannot be enforced through the national courts save in 
certain limited circumstances when the religious court acts as arbitrator 
within the meaning of the Arbitration Act 1996.  

If, in a civil dispute, the parties involved wanted the judgment made by a 
religious court to be recognised by Scottish authorities, they are at liberty to 
draft a consent order embodying the terms of the agreement and submit it 
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to the court. This allows Scottish judges to scrutinise it to ensure that it 
complies with Scottish legal tenets. 
 
Question 23: Has the Bill any provisions to repeal the previous Acts in which any 
discriminations (e.g. on the basis of sexual orientation or religion or belief) were 
allowed or required? 
 
A23: The intention is that the relevant provisions contained within the existing 
legislation with regard to sexual orientation and to religion or belief will be retained 
within the forthcoming Equality Bill. 
 
The exceptions included in the Bill will be strictly limited to situations where there are 
strong policy reasons for permitting discrimination.  All exceptions in the Bill are 
permissive - they do not require any discrimination to take place but they do enable it in 
certain specified circumstances.  Similarly, the provisions on positive action do not 
require that such action be taken, they simply permit it.     
  
It will, therefore, continue to be unlawful to discriminate on the basis of sexual 
orientation or religion/belief, at work or in the provision of goods, facilities and services. 
For example, it will still be unlawful to stop same-sex couples from booking a Bed and 
Breakfast or hotel room.  
 
 
 
Question 24: Should the Bill make clear that where there is a clash between 
religion/belief, which is a human construct, and any of the other equality strands, 
all of which have to some extent a genetic base, that religion/belief should never 
be accepted as a valid reason for discrimination? 
 
A: We are determined to tackle discrimination or disadvantage. 
 
The Bill will aim to strike a balance where rights potentially conflict for example, 
between religion and belief and sexual orientation, as the existing legislation does.  The 
Government does not accept that there is the suggested hierarchy of rights. 
 
Question 25: Should the Bill ensure that to achieve equality for the one third of 
the Scottish population, who have no religious belief, no privileges should be 
given to those with religious beliefs? 
 
A25: Anti-discrimination legislation on the grounds of religion or belief protects 
everyone equally, whether they are protected because they hold a certain religion or 
profess a specific belief or whether they hold no religion or belief at all.  Similarly, a 
public sector duty to have due regard to the need to eliminate unlawful discrimination, 
promote equality and promote good relations will not mean favouring one belief over 
another, nor will it mean favouring those with a religion or belief above those who do 
not.  
 
 
Question 26: In the light of the ruling of the European Court of Human Rights in 
the cases of Kokkinakis v Greece and Manoussakis v Greece, that the State 
should not pass a value judgement on beliefs, should the State ensure that it 
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does not give special privileges to some beliefs, which prejudices those who do 
not share those beliefs? 
 
A26: Discrimination law is about protecting people from less favourable treatment.  
The new Equality Duty is not about favouring particular religious groups, it is about 
encouraging public authorities to consider how to promote equality of opportunity for all 
individuals within the protected groups, irrespective of whether or not they believe in a 
particular religion or belief. 
 
 
Scottish Council of Jewish Communities 
 
Question 27: Does the Bill recognise the potential for conflict between different 
equality strands (e.g. faith and gender or sexuality), and how is it proposed to 
resolve these? 
 
A27: The Government is determined to tackle discrimination or disadvantage.  The 
Bill will strike a balance between potentially conflicting rights. 

 
Scottish Council of Jewish Communities continues… 
 
For example, the new Equality Duty is not about favouring particular groups 
above others, it is about encouraging public authorities to consider how to 
promote equality of opportunity for all individuals within the protected groups. 
 
 
Question 28: Will the Bill accept that compliance with one equality strand should 
be a statutory exception to the requirement to comply with another? 
 
A28: No.  The Government is determined to tackle discrimination or disadvantage 
and to strike a balance between potentially conflicting rights but it does not accept that 
there is a hierarchy of rights. 
 
STUC  
 
Question 30: How will the Bill deal with potential conflict that may arise between 
strands (for example between sexual orientation and religion and belief), and 
how will the Government ensure that very necessary single strand activity can 
still be pursued? 
 
A30: While the basic premise must be that people are not discriminated against 
because they possess a particular protected characteristic, the Bill, like the existing 
legislation, recognises that there is a balance to be struck between potentially 
conflicting rights, such as the right to protection from sexual orientation discrimination 
and the right to manifest a religious belief.  That balance exists under current legislation 
and will remain the Bill.  There are, for example, exceptions to cover the activities of 
religious organisations so that restrictions may be imposed to comply with the doctrine 
of the organisation subject to certain criteria being met.  
 
 
AGE 
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British Insurance Brokers’ Association 
 
Question 31: Is there a possibility that the Government’s efforts to tackle harmful 
age discrimination in the financial services industry could lead to unintended 
consequences? 
 
A31:  To avoid the risk of unintended consequences and to help inform our decisions, a 
working group of financial services and age equality experts (the Financial Services 
Experts Working Group) was established to gather and present evidence of the 
implications and impacts of legislation making age discrimination unlawful in financial 
services.  

The Financial Services Experts Working Group identified a number of areas for further 
work and consideration:  

• the use of age limits; 

• the use of age bands;  

• what types of evidence should be used to enable justifiable age discrimination; 
and  

• how best to cast the exemption for age based pricing.  

The Group’s report is being taken into account as we work to develop proposals for 
exceptions to the prohibition on age discrimination in the Equality Bill and there will be 
further consultation on specific exceptions for justifiable differential treatment on 
grounds of age, including for financial services.  
  
 
Save the Children 
 
Question 33: What would convince the UK Government for the need to extend 
the protection to under-18s? 
 
A33: The Government does not plan to extend protection against discrimination on 
grounds of age to under-18s. This is because it is almost always right to treat children 
of different ages in a way which is appropriate to their particular stage of development.  
It is also often appropriate to treat under-18s  differently from adults.  Discrimination 
legislation which prohibits different treatment on grounds of age is not a sensible way 
to address the main examples of poor or inadequate treatment of children cited by 
children’s representatives.  
 
Any such legislation would require a large number of exceptions to ensure, for 
example, that a child could not insist on the same treatment as an older child or adult, 
or an adult claim the same treatment as a child.  Even with numerous exceptions in 
place, the risk of unintended consequences and a chilling effect would be high.  
 
So the Government considers that the practical difficulties which extending protection 
to under-18s would raise outweigh the benefits of outlawing a small number of 
differences in treatment which are considered discriminatory.   
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Question 34: We understand that education and children's services will be 
excluded from the age element of the integrated equality duty. Can you clarify 
what the UK Government means by children's services? 
 
A34:   The Duty will not apply, insofar as age is concerned, to pupils in schools or 
similar organisations such as children’s homes.  However, it will apply to children using 
non-age specific services such as public transport or leisure facilities. 
 
  
Question 35: Why does the UK Government feel the need to exclude school 
students from protection from discrimination related to pregnancy, maternity 
and gender re-assignment? 
 
A35:   We consider that pregnant pupils are best supported on an individual basis 
rather than by treating them identically with other pupils. The welfare and care of all 
school pupils is already extensively covered by education legislation, common law and 
the Human Rights Act. Schools are under a duty to provide suitable education to all 
children, including those who are pregnant. It must remain open to schools to be able 
to treat pregnant pupils and pupils who have children differently from other pupils, on 
the basis of providing the necessary individual care and attention to all and ensuring 
their reintegration into education as early as possible.   
 
Regarding children with gender dysphoria1, we are listening to the continuing 
representations that existing measures should be supported by stronger legal 
protection in the Equality Bill so that gender variant children are equally protected.  
 
 
Question 36: Will the Government consider placing positive duties on public 
transport providers and public buildings to make reasonable adjustments in 
relation to babies and young children?  
 
A36:  The duty to promote equality of opportunity on the grounds of age will apply to 
public authorities providing services to children (but not to pupils in schools) including 
providers of public transport, and will require local public transport providers to consider 
whether children can use public transport safely and conveniently, or local authorities 
might want to think about ensuring equal access to swimming pools or other leisure 
facilities for younger people and older people. 
 
 
RACE 
 
Grampian Racial Equality Council 
 
The Equality Bill proposes to introduce a ‘tie break rule’ which will mean that if 
two equally qualified candidates apply for a job and one of them is from an 
ethnic minority background which is under-represented within the workforce of 
the employer, the selection panel can legally offer the position to the ethnic 
minority person on positive action grounds.    

                                                 
1 Gender dysphoria is a condition in which a person feels that they are trapped within a body of 
the wrong sex. It can also be known as gender identity disorder, gender incongruence or 
transgenderism. 
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As the Equal Opportunities Committee and the Solicitor General know, the 
principle of no less favourable treatment has been enshrined in British race 
relations legislation for decades.  On this basis one cannot justify treating 
another less favourably on grounds of that person’s race, colour, nationality or 
ethnic origin.  This principle will be abandoned if the Equality Bill becomes 
law, on the basis that we have reached a stage where the pursuance of greater 
workplace diversity warrants speeding up the process. 
 
However, it is clear that global markets and relations in all spheres of business, 
including education, have brought seismic changes to Scotland.  It is also 
evident that the benefits of diversity are better recognised today than at any time 
since the introduction of our equality laws.  Considerable progress has been 
made since the Race Relations Act 1976 came into force 30 years ago and this 
has been accelerated by the introduction of the public sector duties set out in 
the Race Relations (Amendment) Act 2000. 
  
For instance, research, referred to in the Government’s Framework for a Fairer 
Future document, found increases in the proportion of ethnic minority people in 
the workforces of public authorities; improvements in community relations; an 
increase in access to services and improved customer satisfaction.  The 
Equalities Review, chaired by Trevor Philips, concluded that the public sector 
duties have been the lever for these changes.  Moreover, in Scotland, for the first 
time, children from immigrant communities, namely, Indian, Pakistani, 
Bangladeshi and Chinese origin, have overtaken the indigenous European 
Scottish population in academic attainment.  Figures published by the Scottish 
Government in March 2008 show that the exam results of ethnic minority 
children, including those of multi-ethnic backgrounds, surpass those achieved 
by their European-Scottish counterparts.  
  
Perhaps due to these developments, alongside the current credit crunch facing 
the country, the Chair of the EHRC, Trevor Philips, (27th October 2008, Daily 
Telegraph), has argued that Ministers should allow councils and education 
authorities to introduce positive action measures favouring young "white" 
people instead of ethnic minorities.  He called for this measure on the grounds 
that they are unable to compete equally with highly-skilled immigrants and that 
taking action now may ward off anti-immigrant feeling in the UK during 
the financial crisis. 
  
Question 37: Given that there appears to be no clear consensus on who should 
be the beneficiary of positive action strategies or why they should be introduced, 
and that differing economic, demographic, political, social and other exigencies 
will continue to arise in the future and appear to give weight to the argument that 
the principle of no less favourable treatment should be abandoned, how 
can Scotland justify taking this route and what damage will it do to race relations 
if we decide to throw out the baby with the bath water?   
 
A37: The aim of positive action is to secure a level playing field for under-
represented or disadvantaged groups so that everyone has access to the same 
opportunities.  We want people to be able to use the widest range of actions possible to 
ensure that everyone has the opportunity to succeed in education, training or 
employment, without breaching the merit principle.   
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Positive action can play an important role in helping organisations to achieve more 
representative workforces.  There are a number of recognised business benefits to 
having a diverse workforce, include attracting new business, a better understanding of 
customers’ needs, and filling skills gaps. The CBI, the TUC and the Equality and 
Human Rights Commission all support the extension of the positive action provisions.  
 
Certain Positive Action measures are already in force within existing domestic 
legislation, and have been for some time.  Positive action in the employment area 
means that, employers can take steps to recruit people from under-represented groups 
to their organisations or develop the talent of people from those groups in their 
workforce.  Such measures are voluntary and include job advertising and training.  
 

While employers can currently target a particular group with job adverts, training or 
mentoring schemes where there is evidence of under-representation, the law does not 
allow an employer to take under-representation or other disadvantage into account 
when it comes to choosing between two equally suitable candidates.  Therefore, our 
intention is to broaden the range of positive action measures that can be taken by 
employers or service providers to the full extent allowed by European law. 

 

The new positive action measures will be available to all employers to use on a 
voluntary basis. They are not about employment quotas and will not allow people to 
promote one candidate above another if that person is less suitable. They can be used 
in all types of organisations from businesses, to local authorities through to bodies such 
as police services. This will allow employers to recruit more people from groups that 
are currently under-represented in their workforce, so that their workforce in turn better 
reflects the local community.  
 
EQUALITY REPS 
 
STUC 
 
Question 38: Why is the UK Government not legislating to give statutory rights to 
Trade Union Equality Reps within the Equality Bill?  Equality Reps can support 
employers and employees and negotiate for best practice in equality and 
diversity in the workplace.  However, they need the statutory basis to be 
effective; why won’t the UK Government support them? 
 
A38: The Government appreciates the arguments put forward by trade unions to put 
their equality representatives on a statutory footing by assigning them rights to time off 
and facilities.  Like Union Learning Representatives before them, these new types of 
representative are an exciting feature of modern trade unionism.   The Government 
hopes that they will prosper and become an enduring feature of our employment 
relations.  
 
The Government  has sponsored fifteen pilot projects through the Union Modernisation 
Fund, providing about £1.5m to develop a union infrastructure to support the workplace 
activities of equality representatives.  We have always argued that the evaluation of the 
TU Equality Reps projects would offer a clear picture on the relative merits of statutory 
rights for equality reps. An evidence based approach would help us to better 
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understand the scale of demand for Equality Reps and the role that TU Equality Reps 
might play in the workplace.  Once this evaluation is received, the Government will be 
in a better position to consider whether statutory rights for equality reps need to be 
given. 
 
HARASSMENT 
 
STUC 
 
Question 39: To promote a tolerant and inclusive Scotland it is vital to give a 
message of zero tolerance on harassment wherever and whenever it occurs.  
Why is the Government not acting to protect individuals from harassment 
outside the employment field, or at least placing an obligation on providers to 
promote good relations within their establishments?  
 
We do already provide explicit statutory protection against harassment on grounds of 
race and gender, including gender reassignment, outside the employment field.  We 
have considered carefully whether to provide freestanding protection from harassment 
outside employment and vocational training to cover any or all of the grounds of 
religion or belief, sexual orientation, age or disability.  
 
We consider that there is a case for providing protection against age harassment 
outside the workplace. This would provide important protection for older people at risk 
of maltreatment in segregated services such as care homes, where there may be no 
comparator thus making it difficult if not impossible to prove discrimination – an issue 
raised in responses to our consultation. We have therefore decided to provide 
freestanding statutory protection against age harassment as part of our proposals to 
prohibit age discrimination outside the workplace. 
 
Once we have considered fully the implications of the judgments in the case of 
Coleman by the European Court of Justice and more recently the Employment 
Tribunal, we will consider further whether there is a case for extending the freestanding 
statutory protection against harassment outside the workplace to disability as well.  
 
We do not consider that consultation responses have demonstrated sufficient evidence 
of need for us to extend explicit statutory protection against harassment outside the 
workplace on grounds of sexual orientation or religion or belief. The majority of 
examples provided by respondents to support extending protection to these grounds 
covered circumstances which are not intended to be dealt with discrimination law, such 
as physical and verbal attacks in the street. Other examples, which would fall within the 
scope of discrimination law, would be caught by the discrimination provisions. 
Furthermore, the new Equality Duty will require public authorities while carrying out 
their functions to have due regard to the need to foster good relations between groups.  
So, for example, this will encourage schools to develop effective anti-homophobic 
bullying strategies.  
 
PROCUREMENT 
 
STUC 
 
Question 40: Public procurement seems to be the only tool in the current Bill to 
influence and effect change in the private sector.  How will the Equality Bill 
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ensure that private companies providing goods and services to the public sector 
are meeting established good practice standards, such as having dignity at work 
policies, conducting equal pay audits etc? 
 
A40: Private Sector organisations are of course subject to anti-discrimination 
provisions in how they act as employers and providers of goods and services.   
 
We want the public sector to lead the way in tackling discrimination and promoting 
equality.  We are exploring how public procurement can boost equalities outcomes 
either through legislative or non-legislative means.  For example, we are considering 
how public authorities could encourage private sector contractors to be more 
transparent about their performance on equality issues in a way that imposes minimum 
burdens on business. 
 
 
EUROPEAN UNION 
 
Association of Chief Police Officers in Scotland  
 
In the recent case of Centrum voor gelijkheid van kansen en voor 
racismebstrijding V Firma Feryn NV (European Court of Justice (Second 
Chamber) 10 July 2008), the European Court of Justice ruled that in order to find 
that an employer has directly discriminated (contrary to the EU Discrimination 
Directives), it is not necessary that there be an identifiable victim of that 
discrimination. 
  
Previous UK law (Cardiff Women's Aid V Hartup (EOR 57)) distinguished 
between an advertisement that indicated an "intention to discriminate" and an 
act of discrimination itself. It held that only the statutory enforcement agency 
could bring proceedings in respect of an intention to discriminate. This 
judgement may now be questioned in light of the Firma Feryn ruling as 
sanctions "must be available to persons who consider that they have suffered 
discrimination". 
  
This suggests that those who are put off applying by the terms of an 
advertisement should be able to bring their claim before a tribunal without 
having previously gone through a futile application process. There is a potential 
impact where an employer asserts the protection of a genuine occupational 
requirement when a claimant wishes to challenge the requirement and where an 
advertisement specifies age ranges. 
  
Question 41: Will this ECJ judgement be accommodated in the Equality Bill? 
 
A41: We are taking account of this judgment in preparing the Bill. While we do not 
accept that GB law is currently not compliant with EU law on this point, to the extent 
that it is not clear in existing legislation that somebody genuinely deterred from 
applying for a job because of a discriminatory advertisement can bring an individual 
claim, the Equality Bill will provide such clarity. 
 
 
GAELIC 
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Bòrd na Gàidhlig  
(the “Bòrd”; website:http://www.bord-na-gaidhlig.org.uk/welcome.html) is a 
statutory body created under the Gaelic Language (Scotland) Act 2005 (the 
“Act”).  Under the Act, the Bòrd has general functions which include promoting 
and facilitating the promotion of the use and understanding of the Gaelic 
language and of Gaelic education and Gaelic culture.  These functions are to be 
exercised by the Bòrd with a view to securing the status of the Gaelic language 
as an official language of Scotland commanding equal respect to the English 
language through, among other things, increasing the number of persons who 
are able to use and understand the Gaelic language and encouraging the use 
and understanding of the Gaelic language.  Under the Act, the Bòrd has a range 
of powers through which it exercises its functions.  These include the power to 
require any Scottish public authority, certain cross-border public authorities and 
the Scottish Parliamentary Corporate Body to prepare a Gaelic language plan 
(collectively, “public authorities”).  In such plans, public authorities must set out 
the measures that they will take in relation to the use of the Gaelic language both 
in their internal processes and in the provision by them of any services to the 
public.  In order in particular to provide services to the medium of Gaelic to the 
public, public authorities will need staff members who are able to speak Gaelic, 
and in order to ensure that such provision occurs, they may have to recruit staff 
members who are fluent in Gaelic. 
 
Question 43: More particularly, in order to satisfy the terms of a Gaelic language 
plan required by the Bòrd under the Act, a public authority may need to 
designate certain posts as being posts in which Gaelic is an essential or a 
desirable job qualification.  Would the Solicitor General confirm that any such 
designation is not inconsistent with any existing Equality Duty to which the 
authority is subject and will not be inconsistent with any new Equality Duty 
which may be imposed under a Single Equality Bill? 
 
A43:  Language is not included as a protected characteristic in existing EU or domestic 
discrimination law and we have no intention to make it so in the Equality Bill. So, if a 
public authority decides that the ability to speak Gaelic is a requirement for a particular 
post, the Equality Duty will not override that requirement.  
 
Ultimately it will be for the courts and tribunals to decide about language use in any 
particular case.   
 
 
We understand that some Welsh-speakers working in the private sector in Wales 
have been told not to use the Welsh language in speaking with each other in the 
work place or in providing service to members of the public who wish to conduct 
their business through the medium of Welsh, and that in some cases such 
employees have faced disciplinary action for having used Welsh.  Though we are 
aware of no such instances with respect to the use of Gaelic in Scotland, we are 
concerned that the ability of Gaelic speakers to use their language in such 
circumstances is not subject to such restrictions and disciplinary action.  Our 
third question is as follows: 
 
Question 44: Would the Solicitor General confirm that any attempt to prevent the 
use of a minority language such as Gaelic in the workplace would be prohibited 
under a Single Equality Bill? 
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A44:  We do not consider that there is a case for providing protection from 
discrimination specifically for Gaelic speakers.  Language is not included as a 
protected characteristic in existing EU or domestic discrimination law and there would 
be significant policy implications in introducing language since this would raise 
questions about the equivalence or otherwise of the many ethnic languages spoken in 
Great Britain.   
 
Scottish people, like English and Welsh people, are already protected against 
discrimination on grounds of race (which includes nationality and ethnic or national 
origins) – at work and outside the workplace when accessing goods, facilities and 
services and public services. 
 
 
 
Finally, we understand that some private and voluntary sector employers in 
Scotland may wish to encourage the use of Gaelic in providing services to the 
public and even in their internal processes.  Although the Bòrd cannot require 
such private and voluntary sector bodies (or Westminster departments, for that 
matter) to prepare and implement such plans, such plans would clearly be in the 
spirit of those which the Bòrd can require of public authorities.  Furthermore, we 
are of the view that the promotion of the use of Gaelic in the private and 
voluntary sector is important in achieving the aims of the Act and in discharging 
our statutory function of promoting and facilitating the promotion of the use of 
Gaelic.  In order to implement such plans, though, the private or voluntary sector 
employer may, like a public authority, have to designate certain posts in which 
Gaelic is an essential or a desirable job qualification.  In this context, we would 
pose one final question: 
 
Question 45: Would the Solicitor General confirm that the designation by a 
private or voluntary sector organisation of a post as being one in which Gaelic is 
an essential or a desirable job qualification, for the purposes of implementing a 
voluntary Gaelic language plan, would not be inconsistent with a Single Equality 
Bill? 
 
A45: Ultimately it is for the courts and tribunals to decide about language use in any 
particular case.   
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