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Margo MacDonald MSP, member in charge of the Bill; 
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29 September 2010 
 
Dear Ross, 
 

End of Life Assistance (Scotland) Bill at Stage 1 
 
During the evidence taking sessions on my Bill a number of points have arisen 
that I thought it might be helpful to clarify in advance of my giving evidence to 
the Committee on 5 October 2010. I am also taking the opportunity to correct 
two errors in the Accompanying documents. 
 
Registration of 18 months 
 
There appears to be some confusion among witnesses regarding the meaning 
of section 4(1)(b) and the requirement that the requesting person must have 
been registered with a medical practice in Scotland for a continuous period of 
at least 18 months immediately prior to making that request. 
 
The purpose of this section is to restrict entitlement to the provisions available 
under the Bill to people living in Scotland and thereby address concerns of so-
called “suicide tourism”.  
 
Ideally, a person seeking end of life assistance will make the request to their 
own general practitioner or to the consultant from whom they are receiving 
care. However, I recognise that not all medical practitioners will want to be 
involved in providing end of life assistance under the terms of the Bill. 
Therefore in some cases, the person will, out of necessity, be seeking end of 
life assistance from a doctor who is not their GP or the doctor providing their 
current health care.  
 
As a result, there is no requirement on the requesting person to seek 
assisted dying from a doctor at the practice with which they are registered or 
to involve the practice in any other way in the processes set out under the Bill. 
There is also no requirement on the requesting person to have been 
registered with the designated practitioner for 18 months prior to seeking 
assistance. Section 4(1)(b) merely requires the requesting person to have 
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been registered with any practice or series of practices in Scotland for this 
continuous period of time. 
 
Intolerability 
 
During the Committee’s evidence taking on 7 September 2010 you queried 
whether there was an inherent contradiction arising around the nature of 
tolerability: whether someone might qualify under the criteria because they 
were in an intolerable condition and then not use their prescription because 
they are not in an intolerable condition. 
 
The approach in the Bill to intolerability at section 4 has been deliberately 
drafted such that intolerability remains a subjective matter determined by the 
requesting person.  It is not what might be termed an “entry level” 
requirement. Rather it is one of a number of eligibility requirements which 
must be satisfied. As well as the intolerability requirement, eligibility for end of 
life assistance is contingent on the other requirements in sections 4(1) and 
4(2) being met. 
 
I do not consider that the situation you described in your question to me 
(column 46) is inherently contradictory. The Bill does not seek to define or 
develop circumstances which might construe intolerability for an individual as 
it can and no doubt will vary from person to person and is likely to be the 
cumulative effect of a range of circumstances.  Noting in particular the 
evidence from Oregon mentioned loss of autonomy, loss of dignity and 
decreasing ability to participate in activities that made life enjoyable.1  
Professor Penney Lewis in her paper (ELA/S3/10/4/5) also notes a variety of 
factors applying in other jurisdictions –for example that the suffering need not 
be related to physical suffering, referring to loss of personal dignity or 
increasing personal deterioration. 
 
It is possible for a few, perhaps a very few, people the knowledge that an 
application has been approved will have the effect of reducing the overall level 
of intolerability being experienced.  Evidence from Oregon would appear to 
support this.  In such circumstances the requesting person may indicate that 
they no longer wish to proceed. 
 
The implications of mental disorder 
 
Several witnesses have queried the meaning of section 9(4) of the Bill which 
defines capacity and concluded that the wording implies that a person who 
has a mental disorder is precluded from qualifying under the terms of the Bill. 
This is not the case. The definition of capacity in the Bill draws in part on the 
definition in the Adults with Incapacity (Scotland) Act 2000. To have capacity 
under the Bill a person must not be suffering from any mental disorder which 
might affect the making of such a request, and be capable of: making, 
communicating, understanding and retaining memory of the decision to 
request assistance.  
                                                 
1 2009 Summary of Oregon’s Death with Dignity Act 
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A person could still have a mental disorder and have capacity under the Bill, 
provided the mental disorder is not such that might affect the making of a 
request for end of life assistance (and the capacity related criteria  in 
paragraphs (a) to (d) of section 9(4) are met). Mental illness in itself need not 
be a barrier to a person having the necessary capacity under the Bill.  This is 
a matter that the psychiatrist will need to determine. 
 
Definition of capacity 
  
A number of witnesses have also suggested the definition of capacity used in 
section 9(3) reverses the normal presumption that a person has capacity. 
Section 9(4) of the Bill defines capacity. To have capacity a person must not 
be suffering from any mental disorder which might affect the making of such a 
request and be capable of:  making, communicating understanding and 
retaining memory of the decision to request assistance.   If a person has a 
deficiency in their ability to communicate that is not lacking capacity provided 
the deficiency can be made good by other means whether mechanical or 
human.  
 
However it is possible and quite appropriate for a Bill to make distinct legal 
provision on capacity for particular circumstances.  Given the serious nature 
of requests under the Bill and their consequences, the requirement of a 
positive assessment as to a person’s capacity (twice over) is a deliberate 
additional safety check. 
 
Perhaps it would also be helpful if I clarify the position in relation to persons 
dependent on or using alcohol or drugs.  The capacity test in the Bill has two 
elements – whether the person has a mental disorder that would affect the 
making of a request for end of life assistance and whether they have capacity 
to make, understand, retain decisions etc.  If a person is so incapable of 
making decisions by virtue of substance dependency they would be unable to 
meet the second limb of the test. 
 
 Percentage of figures from Oregon 
 
It has been pointed out to me that the percentage cited for annual assisted 
deaths in Oregon, which appears in paragraph 87 of the Explanatory Notes, is 
incorrect. The correct percentage would of course be, 0.11% rather than 
0.001%. The original figures are also provided in the same paragraph.  This 
was a simple typographical error which saw the percentage sign inadvertently 
being left in from an earlier draft.  A similar error can be found at paragraph 33 
of the Policy memorandum.   
 
Intolerability and the requesting persons condition 
 
I have also noted an error in paragraphs 96 and 97 of the Policy 
Memorandum. In each case it is erroneously suggested that in section 4(2)(b) 
intolerability is directly linked to the condition of the requesting person.  As has 
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been clear from the evidence this is not the case in the Bill and was not my 
intention. 
 
Please accept my apologies for these and I hope this has been helpful. 
 
A copy of this letter goes, via email, to David Cullum from the Non-Executive 
Bills Unit. 
 
Yours sincerely, 
 
 
 
 
Margo MacDonald MSP 
Member in Charge 
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