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End of Life Assistance (Scotland) Bill 
 

BMA Scotland 
 
The BMA has already commented briefly on the consultation on the End of 
Life Assistance (Scotland) Bill, introduced by Margo Macdonald MSP.  The 
call for evidence lists questions which respondents are invited to answer but 
the BMA is fundamentally opposed to any change in the law, so we are 
unable to offer any comment on the detail of the changes proposed. Set out 
below is the background to the BMA’s policy.  
 
Background to the BMA’s view 
The British Medical Association is a registered trade union and professional 
association representing doctors from all branches of medicine.  The BMA 
has a total membership of around 140,000 doctors representing 70% of all 
practising doctors in the UK.  In Scotland, the BMA represents around 15,500 
doctors.  Most BMA policy is made through debate at our annual meetings. 
Representatives discuss motions put forward by local divisions and vote on 
them after hearing the arguments on both sides. This democratic process is 
intended to capture a representative snapshot of BMA members’ views. 
Assisted dying has been a frequent topic of discussion at these meetings. 
While the BMA recognises that there is a spectrum of views within its 
membership, the consensus firmly remains that the law should not be 
changed to permit physician assisted suicide. 
 
The BMA’s policy opposing euthanasia was established in 1969. At 
subsequent meetings, attention turned from debate about euthanasia carried 
out by doctors to assisted dying where patients carried out the final act 
themselves, with medical advice or support. Traditionally the BMA opposed 
both. At the BMA’s Annual Representative Meeting in 2005, however, it was 
proposed that the law on assisted dying should be left to Parliament and to 
society at large. This resulted in a narrow vote in favour of the BMA being 
neutral on the topic. However, in 2006, the BMA again discussed its policy on 
assisted dying and reversed the neutral policy. It established the current 
policy which focuses very much on practicalities, such as the urgent need to 
improve palliative care across the UK to allow patients to have high quality 
care in the period leading to death. The BMA opposes all forms of assisted 
dying which it sees as distracting attention from other important issues, in 
particular improving palliative care and, since 2006, has lobbied against any 
proposals for legal change in this area.  
 
Whilst personal autonomy is important, many doctors believe that they have 
an obligation to protect their most vulnerable patients. If assisted dying is 
seen as a viable option for the strong and determined, it may also be seen as 
an option for the depressed and undecided. The disadvantages could 
outweigh the benefits for the minority wishing to commit assisted suicide.  If 
society was to send out a message that suicide is the best option for some 
people, this could confirm some patients’ low self-esteem and contribute to a 
perception that their lives are less valuable. 
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Doctors, like the rest of society, have their own personal views but broad 
trends opposing assisted dying emerge consistently within the profession. 
Opposition to assisted dying is particularly strong among palliative care 
specialists and geriatricians - those specialties in which doctors have most 
contact with dying people.  
 
The House of Lords Select Committee on the Assisted Dying for the 
Terminally Ill Bill in 2005 suggested that there was varying quality and scope 
of opinion polls involving doctors and quoted the conclusion of market 
researchers that despite many surveys “most research is superficial in 
coverage and only a few attempts have been to understand the basis of the 
opinions of doctors”.1 The market research quoted indicated that doctors are 
significantly less in favour of any legal change than the broader public and 
“the closer the experience of end-of-life patients, the less sure professionals 
are about the prospect of a change in the law in favour of euthanasia”.2 The 
same view was later echoed by a wide survey in 2009.3  The BMA is strongly 
of the view that the majority of UK doctors are opposed to the legalisation of 
euthanasia or physician-assisted suicide.  
 
The evidence suggests that patients dying from cancer in hospices and 
palliative care units are likely to make requests for an assisted death but a 
large proportion “change their minds in response to care provided, a pattern 
which is consistent with the view that care in such settings aims to address 
the fears that lie behind such requests.”4 This lends support to the BMA’s view 
that high quality care at the end of life can do much to reassure patients who 
might otherwise want to die prematurely.  Patients with such a diagnosis are 
often understandably fearful of how they will be cared for. Getting end of life 
care right must be the first priority.  
 
Questions in the call for evidence: Do you agree a person should be 
able to request end of life assistance from a registered medical 
practitioner? 
It will be clear from the comments above that the BMA does not support the 
concept and believes that doctors generally are not in favour of ending life 
deliberately. Medical training and ethos is oriented towards improving and 
prolonging effective human life where possible.  
 
Whilst individual autonomy and patient empowerment are hugely important, it 
is essential that attention is given to the possible long-term impact of any 
potential change in the law on vulnerable individuals.  
 
In the BMA’s view, the focus of this Bill is misplaced. We need to be far better 
at providing supportive physical and psychological care to help people with 
terminal illness. The priority must be to help them manage their final days well 
and with support rather than establishing procedures to hasten their death.  
Permitting assisted dying might conceivably benefit a small number of well-
informed and articulate people but in the long term it might also impinge 
seriously on others. The BMA fears that the impact of a general relaxing of the 
ban on intentional killing could detrimentally affect the rights of very vulnerable 
people to be free from pressure. 
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Under this proposal, doctors would need to explain any feasible alternatives 
when the patient requests assistance to die.  Conversely, health professionals 
explaining all options for the management of terminal illness would have to 
include mention of assisted suicide if this was available. The BMA is 
concerned that patients might feel obliged to choose that option if they feel 
themselves to be burdensome to others or concerned, for example, about the 
financial implications for their families of a long terminal illness.   
 
In the BMA’s opinion, a far more urgent task is that of ensuring that high 
quality palliative care is made available throughout the UK. In the last few 
years, end of life services and the practical barriers to provision of high quality 
palliative care in a range of settings have come under considerable scrutiny. 
Doctors have long been aware that significant variations exist in the 
availability and standards of such care. In Scotland, the Scottish Partnership 
for Palliative Care noted the patchy availability of services and, in 2008, the 
Scottish government published Living and Dying Well, a national action plan 
to improve palliative and end of life care services. We very much welcome 
such initiatives. The reason for the review was that gaps exist in end of life 
care at a time when the UK has a growing older population needing it. 
Anecdotes still abound about the distressing deaths of some patients and may 
contribute to the perception that assisted dying is the solution. We do not think 
it is. The BMA is concerned that a focus on the legalisation of assisted dying 
could distract attention from this core work that would provide benefit for all in 
society. 
 
Summary 
The arguments for and against a change in the laws on physician assisted 
suicide are complex, particularly against a background of many terminally ill 
patients having very limited or no access to comprehensive palliative care 
services.  It is the view of the BMA that rather than changing the law to permit 
physician assisted suicide, more should be done to ensure that all terminally 
ill patients receive appropriate palliative care with access to specialist 
treatment, support and information, offering effective relief from pain and other 
distressing symptoms. 
 
Doctors have their individual views on the moral acceptance or otherwise of 
assisted suicide.  Whilst there is a wide range of views among doctors, the 
BMA is clear that the majority oppose a change in the law and the Association 
has established policy that the law should not be changed to permit assisted 
suicide. The BMA recognises the importance of patient autonomy.  
Nevertheless, the Association fears that in the case of assisted suicide, the 
potential benefits for some are only achievable at a risk and cost for others. 
 
 
Helen Reilly 
Public Affairs Officer 
BMA Scotland 
30 April 2010 
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1 House of Lords, Select Committee on the Assisted Dying for the Terminally Ill Bill, HL Paper 
86-1, 2005, p.80 and annexe 7. 
2 House of Lords, Select Committee on the Assisted Dying for the Terminally Ill Bill, HL Paper 
86-1, 2005, p.78 and annexe 7. 
3  Seale C, Legalisation of euthanasia or physician-assisted suicide: survey of doctors’ 
attitudes, Palliative Medicine 2009: 00: 1-8. 
4 Seale C, Hastening death in end-of-life care: a survey of doctors, Social Science & Medicine 
xxx (2009), 7. 
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End of Life Assistance (Scotland) Bill 
 

Royal College of Physicians of Edinburgh 
 
 
Introductory Comments 
 
1. The Royal College of Physicians of Edinburgh (RCPE) is a very “broad 

church” and includes within its Fellows and Members doctors from a 
diverse range of medical disciplines, including palliative care.  The College 
has responded previously to related consultations and has participated in 
public and professional engagement activities (including “hot topic” events) 
to stimulate informed debate on this very complex and challenging subject. 
College views have also been influenced by the informed perspective of 
our lay advisers.  

 
2. At this time the College takes no organisational stance on the merits 

of legislating for end of life assistance, recognising that Fellows and 
Members will have their very personal perspectives and that it will for 
the Scottish Parliament to determine the fate of this Bill, informed by 
public opinion and the views of those who will have a role in 
implementation.   

 
3. Doctors have a professional responsibility to protect the interests and 

respect the wishes of their patients; it is in this spirit that the College 
identifies issues requiring greater clarity and identifies expected practical 
difficulties enacting the legislation as currently drafted.  Comments are 
provided in response to the consultation questions: 

 
Do you agree that a person should be able to request end of life 
assistance from a registered medical practitioner? 
 
4. The proposed legislation provides for the “designated practitioner” being 

any registered medical practitioner (with no direct relationship with the 
patient) and it may be assumed that the majority (but not all) will be from 
Primary Care.  The College has a number of concerns in relation to the 
role of the “designated practitioner”: 

 
 whether the nature of the relationship between GPs (and their teams) 

and their patients (and their families) will change as a result of 
accepting this additional statutory responsibility; 

 
 whether all doctors agreeing to participate (GP or hospital based) will 

have the necessary knowledge and experience (or access to same) to 
confirm that eligibility criteria are met in all cases, particularly with 
regard to considering all feasible alternatives; 

 
 it appears that practitioners with no former doctor-patient relationship to 

the requesting person will be able to accept this role, including those in 
private practice. 
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 the grade, seniority and experience of doctors is not laid out in 

legislation and there is no reference to specific training for this sensitive 
and important screening role; 

 
 how often can a request be made by a patient?  Could there be a 

continuous repetition of the procedure to different doctors until approval 
is granted?  How would other doctors know that a request had been 
turned down previously? 

 
 it is unclear whether the support of a “designated practitioner” can be 

withdrawn at any time if he or she disagrees with the patient, 
particularly with regard to the preferred manner of death and who will 
be directly responsible for administration; 

 
 it may be impractical for a single “designated practitioner” to deliver all 

components over what may be several months eg unable to attend at 
death through sickness or caught up in another emergency.  The 
obligation to be available to complete the procedure may deter doctors 
from participation and may be a particular problem in the more remote 
areas of Scotland. 

 
 it could be protective of both doctors and patients to preclude the 

“designated practitioner” from certifying the eventual death of the 
person requesting assistance. 

 
Are you satisfied with the requirements for age and connection with 
Scotland as set out in the Bill? 

 
5. It would be important to ensure that psychiatric assessment of capacity 

confirmed the mental age for some patients. 
 

6. The College notes that the eligibility criteria requiring registration with a 
GP for 18 months is restricted to Scotland in an attempt to limit “end of 
life tourism”.  Is this unfair to patients at the end of their lives who move 
from other parts of the UK to be closer to family members as they 
become increasingly dependent? 

 
Are you satisfied with the two categories of people who would qualify 
to be assisted under the terms of the Bill? 

 
7. The College has concerns about the definitions of “live independently” 

and “permanently physically incapacitated” (section 4 (2) (b)).  It is 
unclear how dependent or incapacitated people would have to be to 
meet these criteria and consistent decision taking will be difficult in the 
face of subjective interpretation.  This leaves the “designated 
practitioner” vulnerable to criticism and/or challenge and the College 
recommends further debate on these points.  As they stand, the 
definitions would include a large number of people seen in geriatric 
practice and living in institutional care.  
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The Bill outlines a several stage consent and verification process 
that would be required to be followed for an eligible person to receive 
end of life assistance.  Are you satisfied with this process? 

 
8. The College agrees that the checks and balances introduced by 

requiring confirmation at 3 stages (2 pre-approval and again before 
administration) are helpful but has particular concerns about the time 
limits.  Patients often experience periods of hopelessness and then 
recover; a 2 day cooling off period before administration may be 
inadequate and a 28 day expiry period may serve to actually 
encourage action by patients approaching the deadline and who may 
be worried about having to repeat the full procedure.  The data from 
Oregon (where there are no such deadlines) indicate that many 
patients, having achieved the option, never go on to access assistance 
to end their lives.  The College would be concerned that imposing a 
deadline forces the issue. 

 
9. It is far from clear whether there is an expectation that normally the 

“designated practitioner” would be expected to take an active role in 
the act of assisted death in addition to being in attendance. 

 
Do you consider the level and nature of safeguards as set out in the 
Bill to be appropriate? 

 
10. Many doctors are concerned that the more formal safeguards are 

established, the more the legislators risk depersonalising and 
bureaucratising the last days of an individual life.  The need for 
compassion and humane care at this difficult time may be overtaken by 
concerns about compliance with the law.  However, the College 
recognises the importance of safeguards and offers the following 
comments and questions: 

 
Specialist Knowledge 
11. The College has concerns that individual “designated practitioners” will 

have the knowledge or be able to access the knowledge to support 
patients through the process and confirm eligibility safely and 
consistently.  For example, specialist opinion may be required to 
update the prognosis, assess alternative solutions (including specialist 
palliative care) and ensure full and informed discussion on all options. 
This may require additional investigations which will take time and 
resources, particularly if the “designated practitioner” is neither the 
patient’s GP nor consultant.  The College also notes that the 
consultation responses to the Joffe Bill in Westminster recommended 
that requesting persons should be required to experience palliative 
care rather than merely discuss it before finalising their decision.  
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Terminally Ill 
12. The definition of “terminally ill” within Section 4 (4) and which provides 

for an expectation of death with 6 months implies a more exact 
estimation than is feasible for many patients, and/or may require expert 
opinion. This may delay or deter approval for all but the more 
certain/extreme cases resulting in patients dying before the necessary 
procedures have been completed and adding to their distress.  Equally 
difficult is public scepticism of physicians’ ability to predict life 
expectancy and whether eligibility decisions will be taken accurately 
and consistently.  Finally, the legislation does not clarify whether the 6 
month prognosis is with or without treatment and for some neoplastic 
conditions this is particularly relevant. 

 
Mental Competence 
13. The detection of blatant coercion or major mental incapacity may be 

easily confirmed, but the College believes it may not always be 
straightforward to identify a more subtle combination of depression, 
mild cognitive impairment and the perception of being a burden.  Also, 
the effect of inter-current medication with psychotropic drugs on the 
decision making process should be taken into account.  Such cases 
will take time to confirm and may be difficult if two independent 
psychiatrists are involved in the assessment stages.  Also, it is not 
clear why the psychiatrist but not the “designated practitioner” is 
required to ascertain the requesting patient’s motives and feelings 
towards the option of end of life assistance (Section 9 (2) (e)).  The 
College also believes the decision of mental competence may not 
always be best left wholly to a psychiatrist and for some requests the 
views of a lawyer or social worker may be helpful – the legislation 
precludes this option. 

 
Revocation 
14. Section 3 provides for approval to be revoked at any time by the 

patient, informally or otherwise.  The College seeks clarity on the role 
of other members of the health care team who may become aware of a 
change of patient view and their responsibility for informing the 
“designated practitioner”.  

 
Conscientious Objection 
15. There are important issues of conscientious objection for all members 

of the team caring for the patient in the last weeks of life and the Bill is 
silent on this question.  Indeed the Bill, as worded, implies that current 
GMC guidance will already require a “refusing” doctor to find and refer 
a patient to another registered practitioner willing to take on this role. 
This responsibility may fall disproportionately on GPs given their more 
regular contact with patients.  At present, it is thought that the numbers 
of doctors who will opt out of this new responsibility may be high and 
this may be a particular problem in the more remote areas of Scotland. 
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Witnesses 
16. Section 6 (2) (b) requires the witnesses to confirm to “the best of their 

knowledge and belief” that the requesting person is making the request 
without coercion, but it is far from clear how close and knowledgeable 
these witnesses need to be and on what basis they will be judged to 
have made a “reasonable” decision. Where patients require 
interpretation services, care should be exercised to ensure the 
interpretation is fair and free from undue personal influence. 

 
Other considerations 

 
Palliative Care Professionals 
17. RCPE shares the concerns of the Scottish Partnership for Palliative 

Care that an unintended effect of this legislation may be to compromise 
the practice and development of palliative care.  All members of the 
multi-disciplinary palliative care team work towards supporting end of 
life choices for their patients and it is important that this definition 
included in Section 1 (2) of the proposed legislation does not 
inadvertently place them in an unlawful position. 

 
Administration of Assistance 
18. The “designated practitioner” is obliged to be present at the time of 

death but there are no provisions within the legislation to control who 
administers the assistance, and it is unclear whether “designated 
practitioner” is expected to supervise and intervene in the event of 
complications (eg unexpected side effects or failure to die).  The 
competence of those empowered to administer assistance should be 
laid out to minimise the risks of complications or failure.  It is critical 
that non-medical personnel are not empowered to undertake medical 
procedures for which they have no training.  Also, the “designated 
practitioner” and the requesting person should meet to determine the 
mode, time and administrator of the required assistance and it may be 
helpful if this agreement was witnessed. 

 
19. The Policy Memorandum (para 106 and 107 ) comments on the need 

for the “designated practitioner” and the psychiatrist to agree how and 
where assisted death is to take place, but there is no provision for this 
within the proposed legislation.  This is justified by reference to the 
need for expert opinion, but it is unclear whether the final decision rests 
with the “designated practitioner” and, if so, what methods will be 
recommended and whether training will be available to support this 
new role. 

 
Reporting to the Procurator Fiscal 
20. The Policy Memorandum (para 116-124) implies that all such deaths 

will be reportable to the Procurator Fiscal (PF), who will retain the right 
to investigate, but there is nothing in the draft legislation to specify the 
level of monitoring to reassure the public and the profession that end of 
life assistance is proceeding appropriately.  The College queries 
whether the option to advise the PF on approval has been considered 
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to create an opportunity for the PF to intervene if there is cause for 
concern in advance of the death rather than monitoring after the event. 

 
Advance Directives 
21. The College is aware that patients facing a difficult death are 

enthusiastic for advance directives to guide those caring for them when 
they are no longer able to communicate their wishes.  The Bill takes no 
account of this option and, indeed, requires regular updating by 
repeating the request for assistance if set time targets are not met (see 
para 8 above). 

 
Other Drafting Issues 
22. Clause 1 (2) implies that assistance would be available to allow 

“another person” to die with dignity and may require a drafting 
amendment to be clear that the person seeking assistance to die must 
also be the one who requests such assistance. 

 
23. Clause 4 (2) (a) and (b) – should be linked to ensure the intolerable life 

is due to the illness or permanent incapacity. 
 

24. Clause 6 (3) (a) – the legislation should confirm who has responsibility 
for assessing the practicality of including a witness from a care home. 

 
25. Clause 6 (3) (b) -  the legislation should extend to cover volunteers in 

care homes in addition to employees. 
 

26. Clause 5 (2) and 6 (5) – the legislation should cover the position when 
the “designated practitioner” may have, but is unaware of, a 
relationship or pecuniary interest with the requesting person. 

 
27. Clause 6 (4) – it may be safer to preclude staff from the same medical 

team from acting as witnesses. 
 

28. Clauses 7(4) and 8 (3) – the time periods within which the next steps 
must be taken are laid out, but the legislation does not specify the form 
of notification to the person requesting assistance. 

 
29. Clause 11 (3) and (6) – it may be necessary for the designated 

practitioner to be present when the end of life assistance in 
administered AND at the end of life to allow the doctor to discharge 
his/her responsibilities fully in terms of providing a third check on the 
continuing will of the requesting person. 

 
 
Dr A D Dwarakanath FRCP Edin 
Secretary 
Royal College of Physicians of Edinburgh 
12 May 2010 
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End of Life Assistance (Scotland) Bill 
 

Royal College of Psychiatrists 
 
Dr Stephen Potts was asked by the Scottish Division of the Royal College of 
Psychiatrists to respond formally to this Bill our behalf. He has solicited 
comments from psychiatrists working across Scotland, and received replies 
from 25, all of them consultants. 
 
The response has been restricted to the provisions of the Bill which make 
specific reference to the role envisaged for psychiatrists. As doctors, citizens, 
taxpayers, carers, and indeed potential patients, psychiatrists are free to 
respond separately to other specific aspects of the Bill, and to the Bill as a 
whole, either as individuals, or through other organisations. 
 
Dr Potts is prepared to offer oral evidence if the committee might find it 
helpful. 
 
1. Definition of “psychiatrist” 
Although it makes repeated reference to assessments by “a psychiatrist”, and 
sets out what such assessments are expected to cover, the Bill fails to specify 
the term further. Additional minimum criteria are required, to ensure that 
psychiatrists undertaking this work are suitably trained and experienced. 
These criteria might include some or all of the following: 
 
a Full GMC registration. 
b. A specified period of experience in relevant subspecialities, such as old 

age or liaison psychiatry. 
c Membership of the Royal College of Psychiatrists  
d. Approved Medical Practioner (AMP) status, under section 22 of the 

Mental Health (Care and Treatment) (Scotland) Act 2003. 
e Possession of a certificate of completion of specialist training 
f. A current contract as a consultant psychiatrist, perhaps in one of a 

specified set of subspecialities. 
g. Fellowship of the Royal College of Psychiatrists.  
 
Recommendation:  
As a minimum, the term “psychiatrist” should be understood to imply 
Membership of the Royal College of Psychiatrists and AMP status. 
Consideration should be given to restricting it further to imply, in addition, 
possession of a certificate of completion of specialist training. 
 
 
2 Oversight arrangements 
A number of respondents identified the possibility of “assisted suicide 
enthusiasts” acting without adequate supervision – and precedents exist, not 
least in the form of Dr Kevorkian in the USA. The Bill requires that deaths are 
reported post hoc to the Procurator Fiscal (PF), but the PF has insufficient 
powers of oversight where criminal offences have not been committed, and 
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any such powers are retroactive. They may therefore be inadequate to 
prevent a psychiatrist working in this area unsupervised. 
 
The requirements of clinical governance, appraisal and professional 
revalidation apply to all areas of clinical practice, and should therefore extend 
to this area of work. Psychiatrists undertaking these assessments would need 
to be able to demonstrate formally that they have acquired, and still maintain, 
the appropriate skills, experience and training. Arrangements need to be in 
place to ensure that their work is discharged to a sufficient standard, and that 
any deficits in the standard of the work can be identified and acted on. 
 
Recommendation:  
Psychiatrists who choose to undertake this work should ensure that it is 
covered in the arrangements for appraisal and clinical governance applying to 
other areas of their practice. Appraisers should be able to opt out of appraisal 
of this area of practice if they choose: but adequate alternative arrangements 
must be agreed between the psychiatrist and his or her appraiser. 
 
3 Opting out 
The Bill’s explanatory notes specify that the medical practitioner to whom the 
formal request for end-of-life assistance is made may opt out for reasons of 
conscience, though it is expected that he or she would refer to another doctor 
who would be prepared to act on such a request. Neither the Bill nor the 
explanatory notes make any such statement in relation to the psychiatrist 
expected to undertake the assessments. 
 
A considerable number of responding psychiatrists voiced concern about this, 
and argued strongly that there should be no expectation that such work could 
ever become a duty: in other words there must be an “opt-out” for 
psychiatrists too. 
 
Since patients eligible for end-of-ife assistance are by definition terminally ill, 
or have incapacitating medical conditions, the psychiatrists most likely to be 
asked to see them are probably those working in liaison psychiatry - the small 
sub-speciality dealing with patients in medical and surgical settings. Informal 
polling of the 27 consultant psychiatrists currently working in this field in 
Scotland, found that ten out of the sixteen who responded (i.e. 63%) would 
wish to opt out of some or all of these assessments. 
 
This potentially leaves a very small pool of psychiatrists prepared to take on 
the work, thereby causing difficulties for those patients who need psychiatrist 
assessments, and increasing the burden on those who are prepared to offer 
them. It also raises the possibility that there will be large areas of Scotland 
where there is no psychiatrist prepared to undertake end of life assistance 
assessments. 
 
Recommendations:  
A specific ‘opt-out” possibility for psychiatrists expected to undertake these 
assessments should be written into the Bill. There should be no requirement 
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on psychiatrists to justify their wish to opt out. A simple expression of 
preference should be enough. 
 
Consideration should be given to establishing a central register of 
psychiatrists prepared to undertake these assessments, analogous to the list 
of ‘second opinion’ psychiatrists held by the Mental Welfare Commission for 
specific aspects of Mental Health Act work. 
 
4 Age cut-off 
The age of eligibility has been set at 16. This is consistent with the definition of 
“adult” used in the Adults with Incapacity Act (2000). However, other 
legislation covering psychiatric practice, namely the Mental Health (Care and 
Treatment) (Scotland) Act 2003 requires Heath Boards to provide “age-
appropriate” mental health services for those under 18. If follows that 
psychiatrists expected to undertake assessments in 16- and 17-year olds 
seeking end of life assistance would need to be specifically trained in 
adolescent mental health. Most of Scotland has no psychiatric service at all 
for adolescents in general hospital settings, and if those few specialists 
providing it opt out, there will be no age-appropriate and clinically aligned 
psychiatric assessment available anywhere in the country.  
 
Recommendation: 
For this reason alone - as well as a general reluctance amongst respondents 
to contemplate end of life assistance in young people - the age limit should be 
revised to 18. 
 
 
5. Potential for discrimination 
At section 4 (2), the eligibility criteria specify that the requesting person must 
either be terminally ill1 or permanently physically incapacitated to such an 
extent as not to be able to live independently and finding life intolerable. 
 
Some mental disorders can be as permanent and as incapacitating as 
physical illness. Psychiatrists cannot support legislation which has the 
potential for discriminating against those with mental as opposed to physical 
disorder, by limiting their eligibility for interventions available to the physical ill. 
It does not follow that psychiatrists would support offering end-of-life 
assistance to those with mental but not physical disorder, however.  
 
 
6. Assessing dependence and intolerability 
The eligibility criteria referred to above are not further defined. Judging a 
patient’s ability to live independently is not specifically a psychiatric matter2, 
but the Bill’s accompanying explanatory notes make it clear that assessing 
psychiatrists are expected to discuss the degree to which the requesting 
person finds life intolerable. This sets up a tension. If the judgement of 
                                            
1 Defined as suffering a progressive condition, which is reasonably expected to cause death 
within six months. Assessing life expectancy is notoriously prone to error.       
2  Though questions still apply: who judges it? On what criteria? Independent of what level of 
support?    
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intolerability is purely subjective on the part of the requesting person, what 
need is there for a psychiatrist to discuss it? Any more objective view of 
intolerability requires criteria against which to judge it. None are presently 
available, and there is nothing to suggest that psychiatrists are better placed 
than other clinicians to operate them if they were. 
 
Several respondents pointed out a further, very uncomfortable, dichotomy. 
From the start of their training, psychiatrists are taught to assess patients for 
views such as “life is intolerable” or “I’d be better off dead”: to see them as 
symptoms - amongst others - of depressive illness; to recognise their 
association with a heightened risk of suicide: and to do everything possible to 
reduce that risk, including, where necessary, compulsory admission to 
hospital and treatment against a patient’s will.  Psychiatrists, for whom this is 
their core business, may now also be required under this Bill to assess 
someone who clearly and consistently states that life is intolerable and he’d 
be better off dead; and to provide a report which then leads to that person 
receiving assistance in dying. 
 
This wide divergence in outcome boils down to this: where someone wishing 
to die has a mental disorder, psychiatrists will try to keep him alive, 
sometimes against his will. Where he has a physical disorder, this Bill expects 
psychiatrists to assist in the process of shortening his life. 
 
Recommendation: 
If the judgment of intolerability is to be left entirely to the requesting person, 
then the Bill or its explanatory notes need to say so, and there should be no 
expectation of psychiatric assessment: If it is intended that there should be a 
more objective assessment of intolerability, criteria need to be developed 
against which to judge it. This judgment too should not form part of any 
psychiatric assessment. 
 
7  Assessing mental disorder and capacity 
Diagnosing and treating mental disorder is the stock in trade of psychiatry as 
a whole.  Assessing mental disorder in the physically ill is sometimes more 
difficult, but is nonetheless the stock in trade of liaison psychiatry. Assessing 
the extent to which the decisions a patient makes are influenced by mental 
disorder can also be difficult, but is part of the daily practice of psychiatrists in 
all fields, and is explicitly required in the relevant provisions of mental health 
and incapacity legislation. Respondents recognised all this, and agreed that 
psychiatric assessments under the Bill may have something to offer, in these 
contexts if no other. 
 
However, many respondents raised the concern that the Bill also assigns to 
psychiatrists the assessment of capacity in requesting persons without mental 
disorder. As the Adults with Incapacity Act 2000 and its associated Code of 
Practice make very clear, assessing capacity is intended to be a generic 
responsibility of clinicians in all areas. Where it is a matter of assessing 
capacity to consent to (or decline) specific medical or surgical treatments, 
then the responsibility for assessing capacity falls on the doctor primarily 
responsible for the treatment in question – in this case the doctor offering end 
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–of-life assistance. The Act and its Code also make it clear that there is a 
general presumption of capacity: in other words all adults are presumed to 
have capacity for all decisions, until proven otherwise; and the burden of proof 
falls on those who would deny it. 
 
The Bill reverses these presumptions, so that there is no presumption of 
capacity in persons seeking end of life assistance: instead they are to 
undergo psychiatric assessment, where the burden of proof falls on the 
psychiatrist to declare that they have capacity: and the psychiatrist is 
expected to do so even when there is no question of mental disorder. There 
was a general reluctance amongst respondents to accept these 
responsibilities, at least in these terms. 
 
In section 9, the Bill requires that as part of the assessment of capacity, the 
psychiatrist and the requesting person should discuss: the medical condition 
giving rise to the request; all feasible alternatives to end of life assistance, 
including hospice care and palliative care; and the forms of end of life 
assistance which may be provided. This presumes a degree of knowledge 
which neither the psychiatrist nor the requesting person may possess. To be 
valid, assessment of this element of capacity can only be undertaken by a 
doctor who is herself fully informed on these matters; an expertise which is 
not normally part of a psychiatrist’s skill set. The assessing doctor must also 
be able to judge whether the amount and type of information provided to the 
requesting person by his treating doctors is sufficient and appropriate. Again, 
this is not a matter on which psychiatrists are qualified to pronounce. 
 
The Bill is silent on how to proceed if psychiatric assessment identifies 
hitherto undiagnosed mental disorder. Does the assessing psychiatrist 
acquire a responsibility to treat, it or ensure it is treated? What if the 
requesting person disagrees, or declines the offer of treatment? 
 
Recommendation: 
While psychiatrists can assist with assessments of capacity, they should not 
be assigned the primary role. They can report on the presence or absence of 
mental disorder, and the extent to which decision making is influenced by any 
mental disorder that is present. They should not be expected to report on 
capacity beyond this. 
 
 
8  Assessing “undue influence” 
Section 9 also requires the assessing psychiatrist to report on whether the 
requesting person is acting under “undue influence” (i.e. coercion).  In 
contrast to the elements of capacity outlined above, psychiatrists have nothing 
to offer in assessing coercion. It is not a psychiatric skill, and forms little or no 
part of psychiatric practice.  
 
Many respondents made this point, stressing the difficulty of assessing undue 
influence in one-off assessment. Such judgements would more appropriately 
be made by the general practitioner or treating hospital specialist on the basis 
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of their long-standing knowledge of the requesting person, their family 
situation, and their response so far to their illness and its treatment. 
 
Recommendation: 
Undue influence or coercion clearly needs to be assessed: but it should not 
fall to a psychiatrist to make this judgement. 
 
9  Second assessment and appeals 
The Bill allows that the same psychiatrist could undertake the two 
assessments required. Of those respondents who addressed this point, all 
were clear that the assessments should be undertaken by two different 
psychiatrists. One respondent stressed the need for an appeals procedure 
(akin to that in the Adults with Incapacity Act) to resove differences of view 
between the requesting person and the various professionals involved. 
 
Recommendation: 
If the Act specifies a requirement for two separate psychiatric assessments, it 
needs to further specify that two different psychiatrists should undertake them. 
Consideration should be given to building in an appeals procedure. 
 
10. Possible model: The Human Tissue Act 2004 (adopted in Scotland 
by the Human Tissue (Scotland) Act 2006.) 
Though the parallel may at first appear distant, those parts of this legislation 
which govern the assessment of live organ donors repay study. When this Act 
came into force in 2006, it extended considerably the range of transplants 
from living donors that could be lawfully undertaken across the UK. More 
relevantly, it laid down new procedures for careful assessment of living 
donors. 
 
The Act established the Human Tissue Authority, which trains, appoints and 
oversees Independent Assessors (IAs). IAs are usually, but not always, 
doctors in areas of hospital practice other than transplantation. Some IAs are 
nurse consultants, doctors in laboratory specialities, or hospital chaplains. A 
few are psychiatrists. There are approximately ten IAs working in Scotland, 
each seeing between 5 and 10 cases per year. 
 
The IA is expected to meet the potential donor and recipient, as the last step 
before a date is set for surgery. They are provided with all relevant 
information, including, where necessary, a psychiatric report, (which is 
obligatory for “non-directed” or “altruistic” transplants).  
 
The IA is expected to report on the donor’s understanding and acceptance of 
the medical risks and other consequences of donation, and their capacity to 
make such a decision.  
 
The IA is also expected to provide evidence that the donor is not subject to 
any coercion or incentive. This part of the IA assessment is probably the most 
difficult; but it is not impossible. Through his own work as an IA, Dr Potts is 
aware of three cases where transplant did not proceed because of concerns 
about undue influence. Dr Potts is also aware of a case where transplant did 
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proceed, but failed, and where the recipient subsequently complained that he 
had been pressurised by a relative into receiving his organ. 
 
Recommendation: 
The Committee should examine the workings of relevant parts of the Human 
Tissue Act and associated Codes of Practice, to draw lessons that could be 
transferred to the field of end-of-life assistance. 
 
CONCLUSION: 
For the reasons set out above, the Bill, in its current form, does not command 
the support of the Scottish Division of the Royal College of Psychiatrists, the 
professional body representing those who would be expected to undertake 
the psychiatric assessments the Bill specifies.  
 
A substantial proportion (and possibly a majority) of the psychiatrists to whom 
these assessments would fall, would seek to opt out from participation in the 
end-of-life assistance process as currently proposed in the Bill. 
 
Amendments which address the concerns listed might reduce opposition to 
the Bill amongst psychiatrists, both as individuals and as a professional group.  
 
Dr Stephen Potts 
Scottish Division of the Royal College of Psychiatrists 
11 May 2010 
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End of Life Assistance (Scotland) Bill 
 

Royal College of General Practitioners (RCGP) Scotland 
 
 
The Royal College of General Practitioners (RCGP) is the academic 
organisation in the UK for general practitioners. Its aim is to encourage and 
maintain the highest standards of general medical practice and act as the 
‘voice’ of general practitioners on education, training and issues around 
standards of care for patients. 
  
The College in Scotland came into existence in 1953 (one year after the UK 
College), when a Scottish Council was created to take forward the College’s 
interests within the Scottish Health Service.  We currently represent over 4000 
GP members and Associates in Training throughout Scotland. In addition to a 
base in Edinburgh, the College in Scotland is represented through five 
regional faculty offices in Edinburgh, Aberdeen, Inverness, Dundee and 
Glasgow. 
 
The draft has been reviewed by the RCGP Scottish Council, Executive Board, 
Membership Liaison Group, Faculty Boards and members of the RCGP 
Scotland patient group, P3 in addition to dissemination to wider membership. 
 
The most recent UK position statement from the Royal College of General 
Practitioners on assisted death made in 2005 is that ‘the RCGP believes that 
with current improvements in palliative care, good clinical care can be 
provided within the existing legislation and that patients can die with dignity.  
A change in legislation is not needed.’ However, RCGP Scotland recognises 
that it is important to debate these issues in relation to the current progression 
of the End of Life Assistance (Scotland) Bill through the Scottish Parliament.  
 
As a membership organisation, RCGP Scotland has consulted with and must 
reflect the current views of its members in Scotland. Having reviewed 
comments submitted by members, RCGP Scotland cannot offer a clear 
statement on the issue of assisted suicide as responses received directly from 
members are polarised, with equally strong views submitted both in support 
and against the concepts addressed within the Bill.  
 
Members recognise that the issue of end of life assistance is an extremely 
complex one and understand the difficulties which would be faced in any 
attempt to draw up legislation in relation to this. It is important to highlight that 
in addition to experience gained on this issue in a professional capacity; many 
of our members also have direct personal experience of dealing with long 
term illnesses within their own families. 
 
In addition, the following points have been made with regards to the specific 
framework of the Bill. It is felt that the current ambiguities and lack of detail 
leave the role of the medical practitioner and the resultant implications on the 
workforce open to interpretation: 
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1. The current Bill does not explain the expected role of the medical 
practitioner in sufficient depth. A robust, detailed and well researched 
outline of the role of medical practitioners in relation to the proposals 
must be undertaken before further debate amongst the medical 
profession can be facilitated. 

2. Members questioned the definition of the ‘registered medical 
practitioner’ within the Bill and were unclear as to who this would be, 
how they would be appointed and what their role through the process 
would be. In particular members requested clarity as to whether 
‘registered medical practitioner’ referred to a medical practitioner 
registered with the GMC or to a patient’s registered medical 
practitioner/GP. 

3. Members were concerned that the proposed responsibility would rest 
on one doctor. Given that the procedure for signing cremation 
certification requires the signature of more than one medical 
practitioner we would like to emphasise the clear need for a greater 
robustness of procedure in the proposed guidance. 

4. Members noted that the Bill proposes to amend the criminal law in 
Scotland in order to allow end of life assistance. Members wished to 
point out that despite the proposals outlined in the Bill, medical 
practitioners in Scotland would still be accountable to GMC Guidelines 
which are applicable to the whole of the UK. Whilst it has been noted 
by Margo MacDonald that medical practitioners would be covered by 
European Human Rights Legislation it is clear that given the lack of 
detail in the draft legislation and a without a position statement from the 
GMC that the potential impact of the legislation on medical practitioners 
is very unclear. 

5. It was noted that there is currently no provision in the Bill for medical 
practitioners to be given the opportunity to ‘opt out’. Members noted 
that guidance on this issue would be an integral requirement and 
highlights further the need for liaison with the GMC on proposals 
relating to the involvement of medical practitioners. 

6. The criteria of those suffering from terminal illness (death expected 
within 6 months) and permanent physical incapacity are criteria that 
could be defined with reasonable certainty. However the caveat that 
any persons falling within these criteria must also be shown to be 
experiencing “intolerable suffering” would be very difficult to assess 
objectively.    

7. The implications for education and training have not been addressed 
within the Bill. The Bill does not address who would be responsible for 
integrating the proposals into the curriculum, nor does it address the 
implications for trainees who do not wish to engage in the subject. 

 
 
Dr Kenneth Lawton 
RCGP Scotland 
Chair 
7 May 2010 
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End of Life Assistance (Scotland) Bill 
 

Community Pharmacy Scotland 
 
Community Pharmacy Scotland (formerly known as the Scottish 
Pharmaceutical General Council) is the body recognised to represent the 
owners of Scotland’s 1216 community pharmacies in negotiations with the 
Scottish Government on remuneration and terms of service relating to the 
provision of NHS pharmaceutical care services. Within our membership we 
represent all types of pharmacy, multiple or independent, situated throughout 
Scotland including a number of pharmacies in remote and rural locations.  
 
Our prime focus in recent years has been the development of a new contract 
for pharmacy contractors, one which will call for the delivery of new services, 
potentially in novel ways, but continuing to place emphasis on the opportunity 
which community pharmacy offers in terms of access for patients to health 
care services. 
 
Evidence 
Community Pharmacy Scotland does not have a view on whether this Bill 
should be approved. However, we have several concerns around the 
mechanics of what is proposed. 
 
Community Pharmacy Scotland is concerned about the impact of the Bill if 
approved on other non-medical healthcare professionals. The Bill appears to 
make no reference to the implications on other non-medical healthcare 
professionals. 
 
The most likely chosen route of ending life we believe is injection of high dose 
opiates and barbiturates or insulin. It is not clear from the Bill how it is 
intended to source any medicines that may be required to end life. The supply 
of medicines is currently governed by the Medicines Act 1968 and the Misuse 
of Drugs Act 1971 (as amended). These acts are reserved legislation and 
there is a need to examine where precedence lies and if supplies for this 
purpose are permitted. 
 
The practitioner who is involved in the decision making process throughout is 
aware of the intention; the pharmacist supplying the medicines used may be 
unaware of the intended use. Pharmacists and prescribers are however, 50% 
liable for any supply made. 
 
Community Pharmacy Scotland is concerned that whilst the patient is satisfied 
that seeking to end their life is their chosen path, families of the patient may 
not be as satisfied that this decision is appropriate.  
 
Community Pharmacy Scotland is keen the committee investigates 
implications for pharmacists supplying medicines that are used to terminate 
life and any legal implications (liability or prosecution) that may arise if a 
family is unhappy with the supply of medicines made.  
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The current Code of Ethics from the Royal Pharmaceutical Society of Great 
Britain also supports pharmacists in allowing them to refer patients to 
alternative providers for treatment if they believe a professional service 
breaches their religious or moral beliefs  
 
Community Pharmacy Scotland proposes that this Bill should make it 
mandatory for a prescriber to ensure that any requisition for medicines to be 
used in termination is marked clearly as being for this purpose. This will allow 
pharmacists to make an appropriate professional decision on the supply of 
medication. 
 
Community Pharmacy Scotland would like the End of Life Assistance Bill 
committee to consider the issues raised and is keen to hear feedback on the 
way forward. 
 
 
Dr Elspeth Weir 
Head of Policy & Development  
Community Pharmacy Scotland 
29 April 2010 
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End of Life Assistance (Scotland) Bill 
 

Royal College of Nursing Scotland 
 
 
The Royal College of Nursing (RCN) is the UK’s largest professional 
association and union for nurses with around 395,000 members, of which 
over 38,000 are in Scotland. Nurses and health care support workers make 
up the majority of those working in health services and their contribution is 
vital to delivery of the Scottish Government’s health policy objectives. We are 
pleased to have the opportunity to offer written evidence to the Scottish 
Parliament’s End of Life Assistance Bill Committee. 
 
The RCN has a position of neutrality on assisted suicide. As such, in providing 
this evidence we offer no comment on the general principles of a Bill intended 
to legalise such assistance. However, the RCN is bound to offer comment on 
the specific provisions in the End of Life Assistance (Scotland) Bill as 
published, as they would relate to the future safe and effective practice of 
nurses and healthcare assistants in Scotland. On this basis, our evidence is 
limited to just two specific areas that would affect nursing practice: the final 
act of assistance and choosing to make a conscientious objection. 
 
1. The final act of assistance 
 
The End of Life Assistance Bill offers extensive detail on the safeguards 
around decision-making but offers a very limited legislative framework around 
the act of final assistance. As currently written, the RCN believes that the Bill 
poses a risk to nurses and their practice, in particular around the lack of 
specificity over who will deliver the assistance. We highlight that, as drafted, 
the person who would deliver the final act of assistance can be anyone, as 
long as they are neither a relative of the requesting person nor a person who 
knows they will benefit from the estate of the requesting person or has 
another interest in the person’s death. 
 
The Bill places no obligation on the designated medical practitioner and 
requesting person to involve the person nominated to undertake the final act 
of assistance – whoever they are – in any of the advance discussions leading 
to the decision of method/place/time nor to oversee any of the legislative 
requirements relating to designated practitioners or psychiatrists. This is 
problematic on two counts:  
 
First, this lack of statutory engagement with, and consent from, nursing staff 
could lead to conflict and confusion between the nominating person, the 
designated medical practitioner and the nurse (or other clinician or person) 
nominated to assist with the final act of suicide at a time of already heightened 
stress and emotion. This does not support the professional engagement of 
nurses and their wider team with patients. 
 
Second, we believe that, despite the welcomed extension of immunity 
contained in section 1(b), the decision to leave unspecified the person 
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responsible for the final act of assistance may expose nurses and health care 
assistants who agree to take on this role to the risk of future prosecution.  
They will, in practice, have no means to ensure definitively that the full 
process, for which they are not legally responsible, has been in accordance 
with the Act.  
 
Finally, we understand that the Bill does not include a defined method of 
delivering assistance to allow for patient choice and for future developments 
in medical technology to be legally utilised without the need to amend primary 
legislation. However, once this is coupled with the option of nominating a 
person who is not a regulated clinician to deliver the final act, we are 
concerned that the Bill cannot adequately ensure that the clinical intervention 
chosen will be delivered by a suitably competent person. For example, it 
would be possible for an inexperienced healthcare assistant, with an 
established professional relationship to the requesting person, to be 
nominated to deliver assistance by injection and feel pressured to meet the 
request even if it falls outwith their sphere of competence. This would expose 
both the practitioner and patient to risk. 
 
Currently, the Bill is clear that the duty to ensure that the detail of this 
legislation is followed falls to the designated registered medical practitioner.  
As such, given the manner in which this Bill has been framed, if the Bill gains 
enough support from MSPs to proceed through Parliament, the RCN will call 
for it to be amended at Stage 2 to also limit the delivery of the final act of 
assistance to the designated medical practitioner alone. This would address 
the serious concerns raised above. 
 
2. Choosing to make a conscientious objection 
 
Notwithstanding our comments above, whilst we are satisfied that the draft 
legislation otherwise makes adequate provision for the protection of nurses 
and healthcare assistants who wish to engage in supporting the act of 
assistance under the provisions of the Bill, we are not satisfied that adequate 
provision is made for those nurses and healthcare assistants who do not wish 
to engage in the process of agreeing or delivering assistance.   
 
The explanatory notes to the Bill suggest that the General Medical Council’s 
(GMC) ethical guidance is sufficient to allow registered medical practitioners 
to object. The GMC guidance has no effect on other healthcare professionals, 
such as nurses, who will inevitably be asked to be engaged in the process, 
whether through witnessing requests, supporting patients in their dealings 
with nominated registered medical practitioners and psychiatrists, caring for 
patients through the decision-making process, or being present at and/or 
participating in the final act.   
 
There is legislative precedent for enshrining in law the right to not participate 
in such controversial clinical interventions in both the Abortion Act 1967 and 
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the Human Fertilisation and Embryology Act 19901. The same approach 
should be applied to this Bill.  
 
Should the Bill pass to Stage 2, the RCN will call for an amendment to ensure 
any individual can assert his/her right to conscientiously object to participating 
in any activity detailed in the Bill. Given also the additional burden placed on 
witnesses to sign statements regarding the understanding and independent 
decision-making of the requesting person, and the particular request for care 
home staff to take on this role, we would seek to ensure that this 
conscientious objection amendment also legislates against any form of 
coercion to engage in any of part of the process. 
 
Every nurse and healthcare assistant must be in a position to offer a clear and 
unequivocal statement of the limits of their agreed involvement to patients 
who have chosen to request assistance to end their life. 
 
If the Committee has any further questions regarding the RCN’s position on 
this legislation, please contact: Elinor Jayne, Media and Parliamentary Officer 
on 0131 662 6172. 
 
 
Theresa Fyffe 
Director 
RCN Scotland 
11 May 2010 
 
 

                                                 
1 1967 Abortion Act: 
4 Conscientious objection to participation in treatment 
(1) Subject to subsection (2) of this section, no person shall be under any duty, whether by contract or by any 
statutory or other legal requirement, to participate in any treatment authorised by this Act to which he has a 
conscientious objection: Provided that in any legal proceedings the burden of proof of conscientious objection shall 
rest on the person claiming to rely on it. 
(2) Nothing in subsection (1) of this section shall affect any duty to participate in treatment which is necessary to save 
the life or to prevent grave permanent injury to the physical or mental health of a pregnant woman. 
(3) In any proceedings before a court in Scotland, a statement on oath by any person to the effect that he has a 
conscientious objection to participating in any treatment authorised by this Act shall be sufficient evidence for the 
purpose of discharging the burden of proof imposed upon him by subsection (1) of this section. 

Human Fertilisation and Embryology Act 1990 
38 Conscientious objection 
(1) No person who has a conscientious objection to participating in any activity governed by this Act shall be under 
any duty, however arising, to do so.  
(2) In any legal proceedings the burden of proof of conscientious objection shall rest on the person claiming to rely on 
it. 
(3) In any proceedings before a court in Scotland, a statement on oath by any person to the effect that he has a 
conscientious objection to participating in a particular activity governed by this Act shall be sufficient evidence of that 
fact for the purpose of discharging the burden of proof imposed by subsection (2) above. 
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End of Life Assistance (Scotland) Bill 
 

Association of Chief Police Officers in Scotland (ACPOS) 
 
 
ACPOS acknowledges the complex ethical considerations surrounding this 
Bill and the considerable debate over the moral, religious and cultural aspects 
of it.  It is not appropriate for the Scottish Police Service to enter the ethical 
debate or to provide opinion on whether or not a person should be able to 
request end of life assistance. 
 
The question of the legality of the proposed measures is a matter for the 
Scottish Parliament, Crown Office and Procurator Fiscal Service.  The way in 
which assistance could be provided, with the related medical and 
psychological considerations, is a matter for the medical profession.  There 
are a number of criteria and conditions that need to be satisfied to enable the 
process to go on, central among them being the definition of “intolerable”.  In 
the event the Bill becomes law, the Police Service would follow guidelines 
from the Lord Advocate in this respect. 
 
The police currently investigate and report to the Procurator Fiscal all: 
 

• Sudden or accidental deaths; 
• Suicides;  
• Deaths which have occurred in suspicious circumstances;  
• Deaths for which a medical practitioner declines to issue a death 

certificate;  
• Deaths arising at or in connection with employment; and  
• Deaths in respect of which the Procurator Fiscal requests a report. 

 
If the Bill is enacted there may be an increase in the overall number of 
investigations carried out by the police as a result of additional enquiries into 
deaths where End of Life Assistance has been provided.  It must be borne in 
mind that any investigation into a suspicious death is likely to be protracted 
and resource intensive.  The potential for an enquiry to be required for any 
death where there is any accusation or uncertainty over the meeting of the 
Bill’s eligibility conditions needs to be considered. 
 
ACPOS would like to highlight the following points which relate to identified 
ambiguities, practical application and potential issues for the Police, if 
enacted: 
 
Section 1 – Lawful to provide assistance under this Act 
 
Section 1 stipulates that the Bill is intended to, “enable a person to die with 
dignity and a minimum of distress”.  It may be desirable to more clearly 
differentiate between what could at present be interpreted as the provision of 
palliative care and the wish for End of Life Assistance; although it is 
acknowledged that this particular aspect must be covered when the 
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requesting person meets the designated medical practitioner (Section 7(1)(b) 
and the psychiatrist (Section 9(2)). 
 
Section 3 – Revocability of request for assistance 
 
Section 3(1) states that: “end of life assistance may not be provided if, at any 
time, the requesting person gives notice, however informal, to the designated 
practitioner that the requesting person no longer wishes it”.  Clarification is 
needed on the notifying methods and supervision of designated practitioners 
in these circumstances.  In a situation where the requesting person requires 
the assistance of another person to end their life the Bill only requires the 
designated practitioner to be present “…at the end of the requesting person’s 
life…” (Section 11(6)).   
 
For a person unable to self-administer the means of end of life assistance it 
would be necessary for the designated practitioner to be present throughout 
the process in order for them to have the opportunity to be “notified” by the 
requesting person right up to the point where the method of ending life is put 
into irreversible process.  Up to this point it can still theoretically be stopped.   
 
Does the Bill foresee the need for a second independent witness to be 
present during administration of assistance to end life, to verify that no such 
notification was given and that end of life assistance was lawfully rendered?  If 
there was a subsequent allegation of impropriety in the process, the presence 
of a witness would simplify the subsequent investigation and protect the 
position of the designated medical practitioner. 
 
Section 4 – Eligibility requirements 
 
This section requires that the requesting person “finds life intolerable”.  
Concern is raised at the lack of a definition of “intolerable” in this context.  The 
requesting person and designated medical practitioner may have different 
interpretations.  It is suggested that this should be clarified. 
 
Section 5 -  Requirements relating to designated practitioners and 

psychiatrists 
 
This section details the requirements relating to designated practitioners and 
psychiatrists.  Currently this relates, as defined in Section 2, to a “registered 
medical practitioner to whom a first formal request has been made by the 
requesting person”.  Concerns are raised at the limited details contained 
within Section 7, which provides the mandatory subjects to discuss with the 
designated medical practitioner when considering the first formal request. 
 
It is not clear how such a limited assessment would determine that the 
requesting person is not under external pressure to request assistance.  In 
addition, clarity is needed as to how medical practitioners would record this 
and subsequent involvement and who will monitor nationally.  Should 
assistance be provided in contravention of Section 5, it follows that an offence 



Agenda Item 1  ELA/S3/10/6/8 
20 September 2010 

3 

has been committed.  Concern is raised over the ability to prove such an 
offence should an enquiry become necessary. 
 
Clarity is also needed over what is meant by a designated practitioner or 
person acting as a witness having “another interest in that death” (Sections 
5(1)(c) and 6(4)(c)).  It is felt that this phrase may be open to a variety of 
interpretations and requires further explanation. 
 
Section 6 – Requirements relating to the first formal request 
 
This section (and also Section 10) refers to the requirement for the 
requesting person to sign formal requests.  This appears overly prescriptive 
and does not provide for a requesting person to demonstrate their consent in 
any other way.  A person can clearly have capacity to determine that they 
wish to make such a request but may not be physically able to sign.  This 
appears to be contrary to the provision of Section 9(4), which addresses the 
possibility of a person being denied access to end of life assistance through 
an inability to communicate directly. 
 
Section 9 – Consideration of capacity etc. by psychiatrist 
 
This section refers to the term “mental disorder”.  This phrase is defined by 
the Mental Health (Care and Treatment) Act (Scotland) 2003 as “any mental 
health, personality disorder or learning disability however caused or 
manifested”.  The conscious decision to end one’s own life where a person 
has the personal capacity to do so and undertakes such actions as to bring 
this about is suicide.  The Scottish Association for Mental Health 
categorises”suicidal thoughts and feelings” as a mental health problem, which 
would suggest that this then falls within the definition of a mental disorder. 
 
Section 9(4) of the Bill states, “…a person has capacity to make a request for 
end of life assistance if that person is not suffering from any mental disorder 
which might affect the making of such a request…”  There is lack of clarity 
over the purpose of this sub section, particularly through use of the word 
“might”.  It could be interpreted that there is an automatic preclusion, 
preventing a person with any mental disorder from qualifying for end of life 
assistance.  However, an alternative interpretation is that a requesting person 
with a particular mental disorder, despite in all other respects having capacity, 
may be precluded from receiving end of life assistance if it could be argued 
that such a mental disorder has the potential to result in a lack of capacity, or 
has caused lack of capacity in another person. 
 
If the purpose of the Bill is to avoid this automatic or inferred preclusion, an 
alternative drafting of Section 9(4) might be: 
 

For the purposes of this Act a person has capacity to make a request for 
end of life assistance if they are deemed by the psychiatrist to be capable 
of: 
 

(a) making a decision to request such assistance; 
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(b) communicating such a decision; 
(c) understanding such a decision; and 
(d) retaining the memory of such a decision, 

 
but a person is not to be regarded as lacking capacity: 
 

(e) by reason only of suffering from a mental disorder or; 
(f)  by reason only of a lack or deficiency in a faculty of communication 

if that lack or deficiency can be made good by human or 
mechanical aid (whether of an interpretative nature or otherwise). 

 
This would separate the considerations for assessing capacity from the 
presence or absence of a mental disorder.  
 
In addition Section 9 replicates that of Section 5 regarding assessment.  
Similar concerns are raised with regards to the ability of a psychiatrist to 
assess and identify that a requesting person is not under external pressure to 
request assistance. 
 
Section 10 – Agreement on provision of assistance 
 
The Bill does not specify what methods are available for ending the life of the 
requesting person.  Without clarification this may be problematic in the event 
of an enquiry.  The only reference to this point appears in Section 10 
specifying that the requesting person and designated practitioner must agree 
on the means by which assistance is to be provided.  It is suggested that 
consideration is given to providing further detail around method, means and 
recording. 
 
Section 11 - Requirements relating to the actual provision of assistance 
 
Section 11(6) requires the designated practitioner to be present at the end of 
the requesting person’s life.  There is ambiguity in the wording of this section 
over whether the designated practitioner is required to be present only at the 
point of death or throughout the process of the actual provision of assistance 
to end life.  There should also be clarity over the role of the designated 
practitioner to pronounce life extinct and certify the process complete. 
 
Insurance implications 
 
No provision is made within the Bill regarding existing life insurance policies.  
At present, insurance companies would not normally pay out benefits when an 
insured person commits suicide.  If end of life assistance is interpreted by 
insurers as suicide this will have implications for requesting persons and their 
families.  Clarification with representatives of the insurance industry may be of 
value. 
 
Conclusion 
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If the Bill is enacted and police investigations are initiated under its provisions, 
this would have a significant impact for the police service.  Each stage of the 
process would have to be evidenced as having been lawfully undertaken.  
Therefore, there is a need for clarity over definitions, recording, monitoring 
and accountability, which ACPOS considers is not fully met in the current 
draft. 
 
In addition protracted enquiries into deaths result in additional trauma for the 
bereaved.  Forensic examination and evidential requirements can necessitate 
delays in release of the remains for burial or cremation. 
 
Finally it may be worth considering independent judicial oversight of the 
proposed process to assist with ensuring any criteria are fulfilled prior to the 
provision of any assistance to end life. 
 
 
Caroline Scott 
Assistant Chief Constable  
General Secretary 
ACPOS 
12 May 2010 
 
 


