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EDUCATION, LIFELONG LEARNING AND CULTURE COMMITTEE 
 

AGENDA 
 

7th Meeting, 2011 (Session 3) 
 

Wednesday 2 March 2011 
 
The Committee will meet at 10.00 am in Committee Room 2. 
 
1. Public Records (Scotland) Bill: The Committee will consider the Bill at Stage 

2 (Day 1). 
 
2. Subordinate legislation: The Committee will take evidence on the draft Public 

Services Reform (General Teaching Council for Scotland) Order 2011 
(SSI 2011/draft) from— 

 
Michael Russell MSP, Cabinet Secretary for Education and Lifelong 
Learning, David Roy, Schools: People and Places Division, and Laurence 
Sullivan, Senior Principal Legal Officer, Directorate for Legal Services, 
Scottish Government. 
 

3. Subordinate legislation: Michael Russell MSP (Cabinet Secretary for 
Education and Lifelong Learning) to move S3M-7861—  

 
That the Education, Lifelong Learning and Culture Committee 
recommends that the Public Services Reform (General Teaching Council 
for Scotland) Order 2011 be approved. 
 

4. Subordinate legislation: The Committee will take evidence on the following 
instruments— 

 
the draft Fundable Bodies (University of the Highlands and Islands) Order 
2011 (SSI 2011/draft);  
  
the draft Fundable Bodies (Royal Conservatoire of Scotland) Order 2011 
(SSI 2011/draft); 
  
the Edinburgh College of Art (Transfer) (Scotland) Order 2011 
(SSI 2011/54) 
  
from— 
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Michael Russell MSP, Cabinet Secretary for Education and Lifelong 
Learning, Stephen Kerr, Deputy Director, Higher Education and Learner 
Support, and Louise Sutherland, Team Leader, Higher Education 
Governance Branch, Scottish Government. 
 

5. Subordinate legislation: Michael Russell MSP (Cabinet Secretary for 
Education and Lifelong Learning) to move—  

 
S3M-7890—That the Education, Lifelong Learning and Culture Committee 
recommends that the Fundable Bodies (University of the Highlands and 
Islands) Order 2011 be approved; 
  
S3M-7871—That the Education, Lifelong Learning and Culture Committee 
recommends that the Fundable Bodies (Royal Conservatoire of Scotland) 
Order 2011 be approved. 
 

6. Subordinate legislation: The Committee will consider the following negative 
instrument— 

 
the Edinburgh College of Art (Transfer) (Scotland) Order 2011 
(SSI 2011/54). 
 

7. Education Bill (UK Parliament legislation): The Committee will take evidence 
on legislative consent memorandum LCM(S3) 34.1 from— 

 
Michael Russell MSP, Cabinet Secretary for Education and Lifelong 
Learning, Clare Morley, Options and Partnerships Division, and Laurence 
Sullivan, Senior Principal Legal Officer, Directorate for Legal Services, 
Scottish Government. 
 

8. Education Bill (UK Parliament legislation): The Committee will consider the 
legislative consent memorandum lodged by Michael Russell MSP (Cabinet 
Secretary for Education and Lifelong Learning (LCM(S3) 34.1). 

 
9. The future of schools management in Scotland (in private): The Committee 

will consider a draft report. 
 
 

Eugene Windsor 
Clerk to the Education, Lifelong Learning and Culture Committee 

Room T3.40 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5204 

Email: eugene.windsor@scottish.parliament.uk 

mailto:eugene.windsor@scottish.parliament.uk
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The papers for this meeting are as follows— 
 
Agenda item 1  

Further information
 

  

Agenda items 2 and 3  

Draft Public Services Reform (General Teaching Council for 
Scotland) Order 2011 (SSI 2011/draft)
 

  

Public Services Reform (General Teaching Council for 
Scotland) draft Order 2011 , SPICe briefing 11/02 
 

  

Paper by the clerk 
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Agenda items 4 and 5  

The draft Fundable Bodies (University of the Highlands and 
Islands) Order 2011 (SSI 2011/draft)  
 

  

The draft Fundable Bodies (Royal Conservatoire of 
Scotland) Order 2011 (SSI 2011/draft)  
 

  

Paper by the clerk 
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Agenda items 6  

The Edinburgh College of Art (Transfer) (Scotland) Order 
2011 (SSI 2011/54)
 

  

Paper by the clerk 
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Agenda items 7 and 8  

Further information
 

  

Paper by the clerk 
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Agenda item 9  

PRIVATE PAPER 
 

ELLC/S3/11/7/5 
(P) 

 

http://www.scottish.parliament.uk/s3/bills/56-PublicRecords/index.htm
http://www.legislation.gov.uk/sdsi/2011/9780111012246/contents
http://www.legislation.gov.uk/sdsi/2011/9780111012246/contents
http://www.scottish.parliament.uk/business/research/briefings-11/SB11-02.pdf
http://www.scottish.parliament.uk/business/research/briefings-11/SB11-02.pdf
http://www.legislation.gov.uk/sdsi/2011/9780111012291/contents
http://www.legislation.gov.uk/sdsi/2011/9780111012291/contents
http://www.legislation.gov.uk/sdsi/2011/9780111012307/contents
http://www.legislation.gov.uk/sdsi/2011/9780111012307/contents
http://www.legislation.gov.uk/ssi/2011/54/contents/made
http://www.legislation.gov.uk/ssi/2011/54/contents/made
http://www.scottish.parliament.uk/business/legConMem/LCM-2010-2011/EducationBillLCM.htm
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Education, Lifelong Learning and Culture Committee  
 

7th Meeting, 2011 (Session 3), Wednesday, 2 March 2011 
 

Subordinate legislation 
 
Introduction 

1. This paper seeks to inform members’ consideration of the draft Public 
Services Reform (General Teaching Council for Scotland) Order 2011 
(SSI 2011/draft). 

Background 

2. The Scottish Government held a consultation, Towards an Independent 
General Teaching Council for Scotland: Consultation on the Future Status of 
the GTCS, between 2 April and 26 June 2009. The consultation related to 
proposals to change the status of the General Teaching Council for Scotland 
(GTCS) from a non-departmental public body to a fully independent, 
profession-led, regulatory body.  

3. Following the consultation, the Scottish Government has brought forward 
the necessary statutory instrument to enact these proposals.  The draft order 
was laid on 1 February and the lead committee must report by 14 March.  The 
Education, Lifelong Learning and Culture Committee has been designated the 
lead committee. 

4. The instrument is made in exercise of powers conferred in the Public 
Services Reform (Scotland) Act 2010 and has been subject to the ‘super-
affirmative procedure’. 

Super-affirmative procedure under the Public Services Reform (Scotland) Act 
2010 
5. Section 14 of the Public Services Reform (Scotland) Act grants Scottish 
Ministers the power to “improve the exercise of public functions, having regard 
to efficiency, effectiveness and economy” of certain persons, bodies and 
office holders listed in schedule 5 to the Bill. Previously, such changes 
covered by s14 would have required primary, rather than subordinate, 
legislation. 

6. Section 25 provides that a draft order made under s14 cannot be made 
unless Scottish Ministers have first consulted on its provisions. Section 26 
sets out the details for the consultation, requiring consultation with “such 
organisations as appear to them [Scottish Ministers] to be representative of 
interests substantially affected by the proposals” as well as the persons, 
bodies or office holders who would be affected by the proposals. The 
consultation must be based on a proposed draft order and explanatory 
document which Scottish Ministers must also lay before the Parliament. The 
consultation must be held for 60 days from the date the documents are laid 
before Parliament. This process is known as the “super-affirmative 
procedure”. 
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7. The Scottish Government laid the proposed draft order in the Parliament 
on 15 September 2010 and the consultation concluded on 22 November; 24 
responses were received. The Scottish Government held a further 
consultation on revised proposals between 15 December 2010 and 10 
January 2011; 10 responses were received. 

Committee’s consideration of this issue to date 
8. The Committee considered its work programme on 22 September 2010.  
As part of this, the Committee considered whether it wished to participate in 
the Scottish Government’s consultation on the proposed draft order. 

9. On the basis of the Committee’s legislative workload in autumn 2010, 
the Committee agreed that it would not participate in the consultation on the 
proposed draft order. The Committee did agree, however, that it would 
exercise a higher level of scrutiny of the draft order when it was laid. This 
would include consideration of responses to the proposed draft order and 
information relating to any changes made. The Committee also agreed to take 
oral evidence on the instrument. 

General Teaching Council for Scotland 

10. The GTCS was established by the Teaching Council (Scotland) Act 1965 
and is an advisory NDPB.  It has 50 members.  Its core functions are— 

• to maintain a register of those entitled to teach; 

• to keep under review the standards of education, training and 
fitness to teach of persons entering the teaching profession and to 
maintain and enhance the professional standards; 

• to keep itself informed of the education and professional 
preparation of teachers in teacher education institutions, and to 
review the content and arrangement of, and to accredit, initial 
teacher education programmes; 

• to determine whether registration is to be refused or withdrawn on 
grounds of professional conduct or withdrawn on grounds of 
professional competence; and 

• to make recommendations to the Scottish Ministers on the supply 
of teachers and teacher standards. 

The draft Public Services Reform (General Teaching Council for 
Scotland) Order 2011 

11. The Executive Note to the draft order states that “the overarching policy 
objective behind the introduction of the draft Order is to improve the exercise 
of public functions by making the GTCS an independent, self-regulating, 
professional body for teachers working in Scotland”.  It goes on to state that 
the education community in Scotland has “warmly welcomed” the proposals. 
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12. The draft Order reduces the number of members of the GTCS, changes 
the balance of its membership, and gives the GTCS greater flexibility in the 
way in which the it formulates its committee structure. The responsibilities of 
the GTCS will be extended to include: 

• entry requirements to courses of initial teacher education for school 
teachers; 

• the approval of courses of initial teacher education for school 
teachers; and 

• current and future Teaching Standards. 

13. The order will also— 

• strengthen the GTCS’s powers in relation to teachers who may be 
subject to professional conduct/competence processes; 

• make it clear that new parts of the register can be opened for other 
education professionals; and 

• place the GTCS under a duty to introduce a system of re-
accreditation for Scotland’s teachers. 

14. Further information on the proposed changes is set out in the Executive 
Note and SPICe briefing 11/02, Public Services Reform (General Teaching 
Council for Scotland) draft order 2011.1 

Issues the Committee may wish to consider 

15. The Subordinate Legislation Committee considered the instrument in 
private at its meeting on 22 February 2011, when it discussed a number of 
concerns. In recognition that the Subordinate Legislation Committee would 
not have time to publish its report on the instrument before this Committee 
would consider the draft order, the Subordinate Legislation Committee 
Convener has written to the Convener setting out these concerns. This letter 
is provided for members only. 

Action  

16. The Committee is invited to— 

• Take oral evidence from the Cabinet Secretary for Education and 
Lifelong Learning on the instrument at agenda item 2; 

• Formally consider the draft order at agenda item 3; and 

                                            
1 SPICe briefing 11/02, Public Services Reform (General Teaching Council for Scotland) draft 
order 2011. Available at— http://www.scottish.parliament.uk/business/research/briefings-
11/SB11-02.pdf
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• Delegate authority to the Convener to agree the text of its report on 
the draft order with the Clerks. 

 

Emma Johnston 
Assistant Clerk 

Education, Lifelong Learning and Culture Committee 
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Education, Lifelong Learning and Culture Committee 
 

7th Meeting, 2011 (Session 3), Wednesday, 2 March 2011 
 

Subordinate legislation 
 
Introduction 

1. This paper seeks to inform members’ consideration of the following 
instruments— 

the draft Fundable Bodies (University of the Highlands and Islands) 
Order 2011 (SSI 2011/draft)

the draft Fundable Bodies (Royal Conservatoire of Scotland) Order 2011 
(SSI 2011/draft). 

Committee consideration 

2. The Committee will take formal evidence on both instruments from the 
Cabinet Secretary for Education and Lifelong Learning at agenda item 4 and 
the Committee will formally consider the draft orders at agenda item 5. After 
the Cabinet Secretary has moved the motions, the Committee has up to 90 
minutes to debate them. The Committee is obliged to report to the Parliament 
on the instruments following the meeting. 

The draft orders 

Background 
3. Both orders were laid on 2 February 2011 and the lead committee must 
report by 14 March 2011. The Education, Lifelong Learning and Culture 
Committee has been designated the lead committee. 

4. The instruments are made in exercise of powers conferred in the Further 
and Higher Education (Scotland) Act 2005.  Both are subject to the affirmative 
procedure. 

Policy objectives 
5. The Scottish Funding and Higher Education Funding Council (known as 
the Scottish Funding Council (SFC)) may only fund institutions listed in 
schedule 2 to the 2005 Act. 

6. As both the UHI Millennium Institute and the Royal Scottish Academy of 
Music and Drama have changed their names, to the University of the 
Highlands and Islands and the Royal Conservatoire of Scotland respectively, 
this instrument amends schedule 2 of the 2005 Act to reflect this. 

Issues that the Committee may wish to consider 
7. The Subordinate Legislation Committee considered these instruments at 
its meeting on 8 February 2011.  The Committee did not have any issues to 
bring to the lead committee’s attention. 
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Action 

8. The Committee is invited to— 

• Take oral evidence from the Cabinet Secretary for Education and 
Lifelong Learning on the instruments at agenda item 4; 

• Formally consider the draft orders at agenda item 5; and 

• Delegate authority to the Convener to agree the text of its report on 
the draft order with the Clerks. 

 

Emma Johnston 
Assistant Clerk 

Education, Lifelong Learning and Culture Committee 
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Education, Lifelong Learning and Culture Committee  
 

7th Meeting, 2011 (Session 3), Wednesday, 2 March 2011 
 

Subordinate legislation 
 
Introduction 

1. This paper seeks to inform members’ consideration of the Edinburgh 
College of Art (Transfer) (Scotland) Order 2011 (SSI 2011/54). 

Committee’s consideration of the instrument 

2. The Committee will take evidence on this issue from the Cabinet 
Secretary for Education and Lifelong Learning at agenda item 4, when he 
gives evidence on the two fundable bodies draft orders.  The Committee will 
consider the instrument at agenda item 6. 

Edinburgh College of Art (Transfer) (Scotland) Order 2011 

Background 
3. This order was laid on 2 February 2011 and the lead committee must 
report by 14 March 2011. The Education, Lifelong Learning and Culture 
Committee has been designated the lead committee. 

4. The instrument is made in exercise of powers conferred in the Further 
and Higher Education (Scotland) Act 1992. 

Policy objectives 
5. Section 47 of the 1992 Act makes provision for the closure, by order, of 
designated higher education institutions, one of which is the Edinburgh 
College of Art.  The College is being merged with the University of Edinburgh 
on 1 August 2011, when the employees, property, rights, liabilities and 
obligations will transfer to and be vested in the university court. The College 
will close and its governing body will be dissolved. 

6. Articles 5,9 and 10 relate to the transfer of property, rights, liabilities and 
obligations; transfer of staff; and closure and winding up of the college 
respectively. 

7. Article 3 provides that the Edinburgh College of Art be re-constituted as 
part of the University of Edinburgh. 

Issues that the Committee may wish to consider 
8. The Subordinate Legislation Committee (SLC) considered the instrument 
at its meeting on 22 February 2011. In its report, the SLC highlighted two 
concerns.  The first concern is that s47 of the 1992 Act (which relates to the 
closure of a designated higher education institution) does not provide 
sufficient basis for Article 3 and the reconstitution of the college.   
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9. The SLC concludes— 

“The Committee reports that there appears to be a doubt whether 
article 3 is intra vires, in that it purports to regulate the constitution and 
internal affairs of the University of Edinburgh, and that there is a doubt 
as to whether this can properly be said to be incidental, supplementary 
or ancillary to the closure and winding up of Edinburgh College of Art.” 

10. The second concern is over the Edinburgh College of Art Prize Fund in 
article 7 and its definition. 

11. The SLC concludes— 

“The Committee reports that the meaning and effect of article 7 could 
be clearer, in respect that the Order fails to define the Edinburgh 
College of Art Prize Fund to which the article applies (either of new or 
by the continuation in effect of previous statutory provisions for this 
purpose), and so it is unclear to what transferred property the 
conditions imposed by that article apply.” 

12. Further information on the Subordinate Legislation Committee’s 
concerns is set out in Annexe A. 

Action 

13. The Committee is invited to consider whether it has anything to report to 
the Parliament. 

Emma Johnston 
Assistant Clerk 

Education, Lifelong Learning and Culture Committee 
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EXTRACT FROM SUBORDINATE LEGISLATION COMMITTEE REPORT 
ON SUBORDINATE LEGISLATION 

The Edinburgh College of Art (Transfer) (Scotland) Order 2011 (SSI 
2011/54) (Education, Lifelong Learning and Culture Committee) 

1. This Order makes provision for the abolition of the Edinburgh College of 
Art (“the original College”) and the transfer of its assets to the University of 
Edinburgh (“the University”). 

2. It seeks to provide for the reconstitution of the original College as a part 
of the University; for the transfer of the property, rights, liabilities and 
obligations of the original College to the University; for the transfer of staff of 
the original College to the University; and for the closure of the original 
College and winding up of its governing body. 

3. The original College is a designated higher education institution for the 
purposes of the Further and Higher Education (Scotland) Act 1992 (“the 1992 
Act”).  Section 47(1) of the 1992 Act permits the Scottish Ministers by order to 
close a designated institution and wind up its governing body. 

4. The Order is subject to negative procedure and comes into force on 1 
August 2011, with the exception of article 10 which comes into force on 2 
August 2011, so that the transfers of property, rights, liabilities and obligations 
take place before the original College is closed and its governing body wound 
up. 

5. Correspondence between the Committee and the Scottish Government 
is reproduced at Appendix 3. 

Questions 1 and 2 - doubt over vires 
6. It was not clear to the Committee which power was being used to make 
the provision in article 3 of the Order, which places a duty on the University to 
establish and maintain a part of the University to be known as the Edinburgh 
College of Art (“the reconstituted College”) and sets out the subjects which 
are to be taught there.  It also requires the University to establish and 
maintain the office of Principal of the reconstituted College.  Article 3(2) 
requires the reconstituted College to be located at the current College of Art 
campus at Lauriston Place.  

7. The Government considers the power in section 47(2)(f) of the 1992 Act 
is sufficiently wide to enable the Scottish Ministers to make the provisions in 
article 3 of the Order.  Section 47(2)(f) permits the Scottish Ministers to make 
such incidental, supplementary, transitional or ancillary provisions as they 
consider necessary or expedient for the purposes of the closure and 
winding up of the original College. The Government also founds on the fact 
that the University Court has consented to the making of the Order, and 
concludes that Ministers were entitled to be satisfied that it was expedient to 
include those provisions.   
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Annexe A 

8. The Committee considers that it is doubtful whether the provisions made 
in article 3 can properly be said to be incidental, supplementary or ancillary to 
the closure and winding up of the original College.  In the Committee’s view 
the consent of the various parties involved is irrelevant in determining the 
purpose of the provision or whether the instrument is within vires. 

9. Section 47(2) specifies that a closure order may contain additional 
provisions, but that additional provision is expressed to be in the context of 
the closure and winding up.  By contrast, the provisions of article 3 purport to 
regulate the composition and internal affairs of the University following 
the closure of the original College.  

10. Express provision is made in article 3 to allow the University Court to 
vary the location of the reconstituted College and the subjects it teaches.  
However, it is required to establish and maintain the reconstituted College 
and the office of Principal of that College.  In effect, article 3 entrenches the 
reconstituted College and its Principal within the University.  While the Court 
might otherwise alter the internal structure of the University in accordance 
with its governing legislation, this Order would change that. It requires that the 
University maintain the reconstituted College and its Principal unless the 
Order is subsequently amended or revoked by the Scottish Ministers.  

11. The Committee has considered whether the general powers in section 
60 of the 1992 Act to make incidental or supplementary provision in orders 
made under the Act could be used to make article 3.  However, given that 
section 47(2)(f) already confers the power to do things which are 
supplementary to winding up, it finds it difficult to see what additional scope 
there was intended to be in a power to make provision which was itself 
supplementary to those supplementary powers. 

12. It is therefore the view of the Committee that there is a doubt as to 
whether article 3 of the Order is intra vires. 

Question 3 
13. The Scottish Government states that article 4 of the Order transfers all 
property, rights, liabilities and obligations of the original College to the 
University, and so the Edinburgh College of Art Prize Fund (“the Fund”) will 
transfer by virtue of this provision.  However, the Fund is currently defined in 
article 23 of the Edinburgh College of Art (Scotland) Order of Council 1995 
(“the 1995 Order”) as consisting of certain endowments which are listed in 
Part I of the Third Schedule to the Edinburgh College of Art Order 1959 (“the 
1959 Order”).   

14. The Committee is satisfied that the endowments which make up the 
Fund will transfer to the University in terms of article 4, but the Committee 
considers that it is appropriate to define the Fund anew if separate provision is 
to be made about how it is to be administered in the future, given that the 
1959 and 1995 Orders which currently define the Fund are to be revoked.  
There is nothing in this Order which provides that the Fund mentioned in 
article 7 is the same as the Fund previously constituted under article 23.  
While it might be possible to arrive at that interpretation, the Committee 
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Annexe A 

considers it is not satisfactory to have to consult provisions which have been 
revoked in order to do so. 

15. The Committee reports that there appears to be a doubt whether 
article 3 is intra vires, in that it purports to regulate the constitution and 
internal affairs of the University of Edinburgh, and that there is a doubt 
as to whether this can properly be said to be incidental, supplementary 
or ancillary to the closure and winding up of Edinburgh College of Art. 

16. The Committee reports that the meaning and effect of article 7 
could be clearer, in respect that the Order fails to define the Edinburgh 
College of Art Prize Fund to which the article applies (either of new or by 
the continuation in effect of previous statutory provisions for this 
purpose), and so it is unclear to what transferred property the 
conditions imposed by that article apply. 
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APPENDIX 3 
 
INSTRUMENTS SUBJECT TO ANNULMENT 
 
The Edinburgh College of Art (Transfer) (Scotland) Order 2011 (SSI 
2011/54) 
 
On 4 February 2011 the Scottish Government was asked: 
 
1. The Scottish Government is asked to explain what powers are being 
relied upon in article 3 in order to: 
 
 (a) require the University Court of the University of Edinburgh to 

establish and maintain a part of the University to be known as 
Edinburgh College of Art (“the reconstituted College”) 

 
 (b) require the University Court to establish and maintain the office 

of Principal of Edinburgh College of Art; and 
 
 (c) specify that the reconstituted College be situated at the 

Lauriston Place campus occupied by the original College as at 31 July 
2011. 

 
2. In the event that the Scottish Government considers the provisions of 
article 3 to be incidental or supplementary to the making of an Order under 
section 47 of the Further and Higher Education (Scotland) Act 1992, it is 
asked to explain why it is considered appropriate to make provision in this 
Order for the above matters, when the University Court has power to regulate 
these matters in terms of section 3 of and Schedule 2 to the Universities 
(Scotland) Act 1966. 
 
3. The Scottish Government is asked to explain the legal effect of the 
failure to define the Edinburgh College of Art Prize Fund either by a 
restatement of the assets from which it is currently made up, or to provide for 
a savings provision in respect of the Edinburgh College of Art Prize Fund 
comprising the assets listed in Part I of the Third Schedule to the 1959 Order 
(which will be revoked by article 12 of and Schedule 2 to this Order) if that still 
applies. 
 
The Scottish Government responds as follows: 
 
1. The provisions of section 47(2)(f) of the Further and Higher Education 
(Scotland) Act 1992 (“the 1992 Act”) are considered to be sufficiently wide to 
allow the Scottish Ministers to include provision to address the matters 
specified in question 1 above in this Order. 
 
Section 47(1) enables Scottish Ministers by Order to close a designated 
institution and to wind up the governing body of that institution.  Section 
47(1A) makes it clear that the Order shall include provision transferring 
property and rights, and may include provision transferring liabilities and 
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obligations, to a person specified in the Order.  The University Court of the 
University of Edinburgh (“the University Court”) may be such a person. 
 
This Order provides for the closure of Edinburgh College of Art and for the 
transfer of property, rights, liabilities and obligations to the University Court.  It 
is of course important to note, as recorded in the preamble, that the Order has 
been made after consultation with the Governors of Edinburgh College of Art 
and with the consent of the University Court.  The matters specified in 
question 1 are considered to be directly linked to the closure of the College 
and transfer of property, rights, liabilities and obligations to the University 
Court and it is therefore appropriate to treat these matters as a single 
package. Since the University Court has consented to their inclusion Scottish 
Ministers would be entitled to reach the view that it is expedient to include 
provision in the Order. 
 
2. The Scottish Government considers that it is preferable to include 
provision relating to the closure of the Edinburgh College of Art, the transfer of 
property, rights, liabilities and obligations to the University Court and the 
conditions attached to the transfer in one Instrument.  As noted above, it is 
considered that the provisions of section 47(2)(f) of the 1992 Act permit the 
Scottish Ministers to include such provision in this Order.  While the University 
Court might regulate these matters in terms of section 3 of, and Schedule 2 
to, the Universities (Scotland) Act 1966 Scottish Ministers are entitled to 
conclude that it is appropriate, particularly in circumstances where the 
University Court has consented to such provision being made in the Order, to 
make such provision in the Order. 
 
3. Article 4 of this Order makes provision for the transfer of all property, 
rights, liabilities and obligations of the Governors of the Edinburgh College of 
Art (“the Governors”) to the University Court.  It is clear that  article 4 applies 
in relation to the Edinburgh College of Art Prize Fund (“the Fund”) being an 
endowment created by section 28 of the Edinburgh College of Art Order 1959 
(“the 1959 Order”) and currently held and administered by the Governors in 
terms of article 23 of the Edinburgh College of Art (Scotland) Order 1995. As 
with other property, rights, liabilities and obligations transferring by virtue of 
article 4, we did not consider that it was necessary to further define the Fund 
(although undoubtedly that could have been done).  The purpose of article 7 
of the Order is to make clear on the face of the Order that the Fund remains 
subject to the trust and conditions to which it is subject immediately before 
transfer.  This was considered expedient although even in the absence of 
such specific provision this would be the effect of section 47(3) of the 1992 
Act which provides that property transferred by virtue of this Order remains 
subject to any trust or condition to which it was subject immediately before 
such transfer. In addition, and for ease of reference of the reader, we have 
identified in a footnote in the Order that the Fund was created by section 28 of 
the 1959 Order. 
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Education, Lifelong Learning and Culture Committee  
 

7th Meeting, 2010 (Session 3), Wednesday, 2 March 2010 
 

Education Bill (UK legislation) 
 
Introduction 

1. This paper seeks to inform members’ consideration of the legislative 
consent memorandum (LCM) for the Education Bill. 

2. A copy of the LCM is set out in Annexe A. 

Education Bill 

3. The Bill was introduced in the House of Commons on 26 January 2011. 

4. The House of Commons web site states that the Bill is a “very wide-
ranging Bill” which “seeks to implement the legislative proposals in the 
Department for Education’s schools White Paper, 'The Importance of 
Teaching' and measures from the Department for Business, Innovation and 
Skills relating to skills and the reform of higher education funding”. 

5. The LCM provides a more detailed summary of the Bill’s provisions— 

• Part 1 makes provision regarding interest rates for student loans; 
• Part 2 makes provision for free early years provision for some two 

year- olds, and for establishments to charge for other early years 
provision in excess of the statutory requirements; 

 Part 3 makes provision relating to discipline in schools, giving 
members of 

•
staff greater powers and removing existing 

• 

ncy for Schools and the School 

• 

• o widen 

requirements; 
Part 4 relates to the school workforce, abolishing the General 
Teaching Council for England, seeking to establish reporting 
restrictions on alleged teacher misconduct, and abolishing the 
Training and Development Age
Support Staff Negotiation Body; 
Part 5 includes a requirement for schools to participate in 
international surveys, amends the functions of Ofqual (Her 
Majesty’s Chief Regulator of Qualifications and Examinations), 
abolishes the Qualifications and Curriculum Development Agency, 
and repeals the entitlement to a diploma; 

• Part 6 makes provision relating to school governance and 
inspections;  
Part 7 makes a range of provisions regarding academies, t
the scope for different types of schools to become academies and 
to regulate their establishment and ongoing arrangements; 
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• 

ining and 
 schools and FE institutions; and 

endments to the powers of the National 

 the 2009 Act provides 

sh Parliament Bill or 
ary 

 

hall contain. This 

 referred to the Education, Lifelong Learning 

                                           

Part 8 makes provisions regarding post-16 education and training, 
including abolishing the Young People’s Learning Agency for 
England, arrangements for apprenticeships, raising the age to 
which young people must participate in education or tra
further detailed provision regarding

• Part 9 makes minor am
Assembly for Wales in relation to education and training. 
 

Relevance of the Bill to Scotland 

6. Members will note that the third bullet point relates to the abolition of the 
Young Person’s Learning Agency (YPLA).1 Section 68 of the Apprenticeships, 
Skills, Children and Learning Act 2009 confers functions on Scottish Ministers 
to make arrangements with the YPLA for the provision of services in 
connection with education and training. Section 69 of
that the YPLA can, with the consent of the Secretary of State for Education 
and Scottish Ministers, take part in arrangements to assist people to select, 
train for, obtain and retain employment in Scotland. 

7. The YPLA has not, to date, made any arrangements with the YPLA to 
operate in Scotland. Nevertheless, because the Education Bill repeals 
functions conferred on Scottish Ministers in consequence of the abolition of 
the YPLA, the consent of the Scottish Parliament is required. 

8. The LCM states that “there is no suitable Scotti
statutory instrument in process that could be used to make the necess
changes in a timely manner and separate legislation for this minor, technical
matter would be disproportionate”. 

Procedure for consideration of the legislative consent memorandum  

9. Chapter 9B of Standing Orders sets out the procedures for parliamentary 
consideration of a LCM for a “relevant Bill”. Rule 9B1.1 states that a “relevant 
Bill” is a Bill that is under consideration in the UK parliament, which makes 
provision applying to Scotland for any purpose within the legislative 
competence or the executive competence of the Scottish Ministers. 

10. Rule 9B.3.3 sets out the information which a LCM s
includes a draft legislative consent motion and a statement explaining why the 
member lodging the LCM considers it appropriate for that provision to be 
made and for it to be made by means of the Bill.   

11. Rule 9B.3.5 states that the Parliamentary Bureau will refer a LCM to a 
lead committee. The LCM was
and Culture Committee at the Parliamentary Bureau meeting on 1 February 
2011. This Rule also provides that the lead committee will consider and report 
on the LCM. 

 
1 Members will note that the LCM attached at Annexe A states that clause 64 of the Education 
Bill proposes the abolition of the YPLA.  This should read clause 62. 
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12. The Subordinate Legislation Committee is required to consider a LCM 
where it confers delegated legislation powers. The Education Bill does not 
confer any delegated legislation powers and has not, therefore, been 

 the day on 
which the lead committee’s report is published. It is intended that the 

ee’s report will be published on Thursday 3 March 2011. 

14. 

• Take oral evidence on the LCM from the Cabinet Secretary for 

• Consider the issues to include in the Committee’s report (agenda 

• Delegate authority to the Convener to agree the text of the report 
with the clerks. 

 

Assistant Clerk 
Education, Lifelong Learning and Culture Committee 

considered by the Subordinate Legislation Committee. 

13. Standing Orders also state that the Parliament will not normally take the 
legislative consent motion earlier than the fifth sitting day after

Committ

Action 

Members are invited to: 

Education and Lifelong Learning (agenda item 7);  

item 8); and 

Emma Johnston 
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Annexe A 

 
LEGISLATIVE CONSENT MEMORANDUM 

 
EDUCATION BILL 

 
 

Draft Legislative Consent Motion 
 
1. The draft motion, which will be lodged by the Cabinet Secretary for 
Education and Lifelong Learning, is— 

 “That the Parliament agrees that the relevant provisions of the Education Bill, 
introduced in the House of Commons on 26 January 2011, in consequence of 
the abolition of the Young People’s Learning Agency, so far as these matters 
fall within the legislative competence of the Scottish Parliament or the 
executive competence of the Scottish Ministers, should be considered by the 
UK Parliament.” 
 
Background 
 
2. This memorandum has been lodged by Michael Russell, Cabinet 
Secretary for Education and Lifelong Learning, under Rule 9.B.3.1(a) of the 
Parliament’s standing orders. The Education Bill (“the Bill”) was introduced in 
the House of Commons on 26 January 2011 (to be confirmed).  The Bill can 
be found at: 

http://www.publications.parliament.uk/pa/cm201011/cmbills/137/11137.i-
v.html
 
Content of the Education Bill 
 
3. The Bill covers a wide range of issues that are devolved to the Scottish 
Parliament. Its main provisions, therefore, are primarily relevant to England 
and Wales.  

• Part 1 makes provision regarding interest rates for student loans; 
• Part 2 makes provision for free early years provision for some two 

year- olds, and for establishments to charge for other early years 
provision in excess of the statutory requirements.  

 Part 3 makes provision relating to discipline in schools, giving•  members 

• 

ncy for Schools and the School Support Staff 

• 

of staff greater powers and removing existing requirements; 
Part 4 relates to the school workforce, abolishing the General Teaching 
Council for England, seeking to establish reporting restrictions on 
alleged teacher misconduct, and abolishing the Training and 
Development Age
Negotiation Body; 
Part 5 includes a requirement for schools to participate in international 
surveys, amends the functions of Ofqual (Her Majesty’s Chief 
Regulator of Qualifications and Examinations), abolishes the 

LCM (S3) 34.1  Session 3, 2011 
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Qualifications and Curriculum Development Agency, and repeals the 
entitlement to a diploma; 
Part 6 makes provision relating to school governance and inspections;  • 

• 
ency for England, 

rther detailed 
provision regarding schools and FE institutions; and 

•

lved functions on the Scottish 

ng People’s Learning 

’s Learning Agency may, with the 
consent of both the Secretary of State for Education and the Scottish 

ons to select, train for, 
obtain and retain employment in Scotland. 

eople’s Learning 

• Part 7 makes a range of provisions regarding academies, to widen the 
scope for different types of schools to become academies and to 
regulate their establishment and ongoing arrangements; 
Part 8 makes provisions regarding post-16 education and training, 
including abolishing the Young People’s Learning Ag
arrangements for apprenticeships, raising the age to which young 
people must participate in education or training and fu

 Part 9 makes minor amendments to the powers of the National 
Assembly for Wales in relation to education and training. 

 
4. The Legislative Consent Motion (LCM) relates to clause 64 in Part 8 of 
the Education Bill, which repeals sections 60 to 80 of the Apprenticeships, 
Skills, Children and Learning Act 2009 (ASCLA). Sections 68 and 69 of 
ASCLA extend to Scotland and confer devo
Ministers in relation to the Young People’s Learning Agency, and the UK 
Parliament seeks the consent of the Scottish Parliament to repeal these 
provisions in so far as they relate to Scotland. 

5. Provision in Part 8 of the Bill would abolish the You
Agency, established by ASCLA.  Most of the provisions in that Act extend to 
England and Wales only.  However, sections 68 and 69 of the Act extend to 
Scotland, conferring functions on the Scottish Ministers. 

6. Section 68 provides that the Scottish Ministers are a “permitted 
recipient”, enabling them to make arrangements with the Young People’s 
Learning Agency for the provision of services in connection with the exercise 
by the Scottish Ministers of their functions relating to education and training.  
Section 69 provides that the Young People

Ministers, take part in arrangements for assisting pers

Reasons for seeking a Legislative Consent Motion 

7. The consent of the Scottish Parliament is sought in relation to clause 64 
of the Bill, in so far as that provision repeals functions conferred on the 
Scottish Ministers in consequence of the abolition of the Young People’s 
Learning Agency for England [number to be confirmed when Bill is published].  

8. The LCM is required as the, unexercised, functions of Scottish Ministers 
which relate to the procurement of services from the Young P
Agency will be removed in consequence of the abolition of the agency. This is 
a removal of devolved functions from the Scottish Ministers.  Legislative 
consent is therefore required under the Sewel Convention.   
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9. It is appropriate that the Education Bill makes provision for this matter as 
there is no suitable Scottish Parliament Bill or statutory instrument in process 
that could be used to make the necessary changes in a timely manner and 

is minor, technical matter would be disproportionate.  

 
e no financial implications. 

ompetence of the Scottish Parliament or the executive 
competence of Scottish Ministers, they should be considered by the UK 

COTTISH GOVERNMENT 
anuary 2011 

 
 

separate legislation for th

Financial implications 

10. There ar

Conclusion 
 
11. The view of the Scottish Government is that it is in the interests of good 
governance and clear legislation that, so far as these matters relate to the 
legislative c

Parliament. 

S
J
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