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POLICY MEMORANDUM

INTRODUCTION

1. This document relates to the Forced Marriage etc. (Protection and Jurisdiction) (Scotland)
Bill (“the Bill”) introduced in the Scottish Parliament on 29 September 2010. It has been 
prepared by the Scottish Government to satisfy Rule 9.3.3(c) of the Parliament’s Standing 
Orders.  The contents are entirely the responsibility of the Scottish Government and have not 
been endorsed by the Parliament.  Explanatory Notes and other accompanying documents are 
published separately as SP Bill 53–EN. 

BILL OVERVIEW

2. The Bill makes provision for protecting people from being forced to enter into marriage 
without their free and full consent and for protecting persons who have been forced to enter into 
marriage without such consent.  It also amends the jurisdiction of the sheriff court in relation to 
actions for declarator of nullity of marriage.

POLICY OBJECTIVES 

3. The Scottish Government believes that all people in Scotland who are eligible to marry or 
enter into a civil partnership have a right to do so freely and without coercion.  It believes that it 
is the duty of Government to protect citizens from pressure, harassment or threats aimed at 
forcing them into a marriage or civil partnership to which they have not consented or to which 
they are not capable of consenting.

Forced marriage protection orders

4. Part 1 of the Bill makes provision in relation to forced marriage protection orders.  The  
following existing civil remedies may also offer some protection or assistance to a person who is 
being, or has been, forced into a marriage:

• a common law interdict with power of arrest under the Protection from Abuse 
(Scotland) Act 2001;

• an interdict or non-harassment order under the Protection from Harassment Act 
1997;
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• a matrimonial interdict under the Matrimonial Homes (Family Protection) (Scotland) 
Act 1981 with power of arrest under the 2001 Act (available within marriage, against 
the spouse only);

• an exclusion order under the 1981 Act (available within marriage, against the spouse 
only);

• a declarator of nullity of marriage; and

• divorce.

5. Although these existing remedies may also be available to victims of a forced marriage, 
they are often costly, complex and may be incomplete.  In particular, there are often limitations 
on who can apply, who each remedy can be directed against and how breach can be remedied.

6. The policy objective of Part 1 of the Bill is therefore to simplify the process by enabling 
the victim, relevant third parties and others (with leave) to apply to the civil courts for a forced 
marriage protection order with civil remedies tailored to the needs of victims.  The new remedy 
gives the civil courts wide discretion regarding the terms of the order, enabling the court to 
respond flexibly and effectively to the circumstances of an individual case.  This is to ensure that 
the order provides the best possible support for the victim or potential victim.  

7. It is intended that these orders should also be able to protect victims who are being, or 
have been, forced into a marriage by physical and emotional pressure, ranging from emotional 
pressure exerted on victims by family members, to more extreme cases involving assault, being 
held unlawfully captive, rape, including the threat of any of these types of conduct. 

8. The remedy in Part 1 of the Bill is also intended to be available to deal with situations 
where a person knowingly takes advantage of a person’s incapacity (i) to consent to marriage or 
(ii) to understand the nature of the marriage. Over the last few years the issue of the forced 
marriage of people with learning disabilities has become more apparent.  It is still largely a 
hidden problem, with little data collected on prevalence and a widespread lack of awareness of 
the particular features of such forced marriages, with most information coming from frontline 
professionals who have encountered cases. The definition of forced marriage used in the Bill is 
therefore shaped in a way to ensure these very vulnerable people are also protected.  

9. In addition to the person seeking protection, provision is made for local authorities and 
the Lord Advocate to apply without leave to the courts for a FMPO.  The purpose is to ensure 
that local authorities and the Lord Advocate are automatically entitled to make an application for 
a FMPO on behalf of a victim.  This is particularly important where the victim feels unable or is 
unwilling to take action against perpetrators who may be members of the victim’s family.

10. Criminalising breach of a FMPO (and not the forced marriage itself) is consistent with 
the Government’s overall approach to tackling violence against women, which is based on 
protecting victims. As noted later, this approach also reflects the views of the majority of 
consultation respondents.  
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Statutory guidance

11. Statutory guidance is proposed to ensure that there is clarity about the responsibilities of 
those covered by the Bill.  It is necessary to provide a clear outline of how procedures and 
practices should be developed to best implement the legislation.  Furthermore this is new 
legislation in an area where there has been limited experience across the public sector.  Few 
authorities have had to deal with forced marriage and in addition the nature of the problem has 
meant that few voluntary and community organisations have developed expertise in this area.

Action of declarator of nullity in sheriff court: jurisdiction

12. Part 2 makes provision for jurisdictional rules applying in the sheriff courts in relation to 
declarators of nullity of marriage.  These jurisdictional rules parallel those that apply in the Court 
of Session.  They are intended to remove uncertainty as to the jurisdictional rules that apply in 
the sheriff court and thereby minimise any perceived difficulty in victims accessing this remedy.   
They also reduce uncertainty for other persons and practitioners wishing to pursue these actions.

CONSULTATION

13. In March 2007 the UK Government decided to support a forced marriage Private 
Member’s Bill brought by Lord Lester of Herne Hill.  The provisions of the Forced Marriage 
(Civil Protection) Act 2007 (“the 2007 Act”) which extend to England and Wales, and separate 
provisions that extend to Northern Ireland, both came into force on 25 November 2008.  The Act 
provides civil remedies to protect those at risk of forced marriage, as well as those who have 
already been forced into marriage, but these civil remedies do not extend to Scotland.

Forced Marriage: A Civil Remedy? 

14. In light of the 2007 Act, the Scottish Government made a commitment to consider 
whether similar legislation should be introduced in Scotland and a consultation, Forced 
Marriage: A Civil Remedy?1, was undertaken and completed in March 2009.   

15. Responses were received from a wide range of organisations and individuals, 47 in total, 
including the voluntary sector, local authorities, the Law Society of Scotland, the Association of 
Chief Police Officers Scotland, the Crown Office and Procurator Fiscal Service and judges of the 
Court of Session2.   

16. Most responses (28%) came from those working to address domestic abuse (service 
providers, forums and partnerships). A further 15% were received from other voluntary sector 
organisations (for example, organisations with a focus on women and/or other equality issues, 
and those working with families and children). The same proportion came from police and legal 
respondents. A further 13% came from other public sector respondents (for example, local 
authorities, NHS respondents, and partnerships). A few responses were also received from 

1 Forced Marriage: A Civil Remedy? consultation document is available here: 
http://www.scotland.gov.uk/Publications/2008/11/25131845/0
2 Responses to the consultation, were anonymity was not an issue, are available here: 
http://www.scotland.gov.uk/Publications/2009/06/22112358/0
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individuals, faith organisations, educational institutions and community councils. Of the 42 
responses from organisations, seven (17%) were from black and minority ethnic organisations.3

17. Consultation responses were overwhelmingly in favour of legislating to introduce civil 
remedies. Most respondents (91%) stated that they did not consider existing civil remedies to be 
sufficient to deal with cases of forced marriage. Similarly, 88% believed that the Scottish 
Government should introduce specific civil remedies in relation to forced marriage.

18. Almost three quarters (73%) of respondents believed that the law should be able to 
positively require a person to do something. Amongst the perceived benefits were that this could 
help to prevent forced marriage, and extend the means of protecting victims. Almost all of the 
respondents agreed that orders should be allowed to be directed against anyone aiding, abetting, 
encouraging or conspiring with the principal perpetrator. The Bill contains provisions to this end.

19. Most respondents (90%) were also in favour of allowing third party involvement in the 
application process for protection orders in order to overcome some of the barriers faced by 
victims in seeking and obtaining civil remedies, although many identified the need for third party 
involvement to be carefully regulated. The Bill makes provision for applications by third parties.

20. The option of equivalent civil remedies for civil partnerships was also explored during 
the consultation.  Although respondents were overwhelmingly in favour of making provision for 
this in the Bill, there is no evidence at present to show that forced civil partnerships is a problem.  
The Government’s policy is therefore to enable Part 1 of the Bill to be applied, by order, to civil 
partnerships as it applies marriages, so that the Scottish Ministers can react quickly, and subject 
to Parliamentary approval, to make equivalent provision if required. 

21. Lack of clarity in relation to the jurisdictional rules that apply in the sheriff courts in 
relation to actions for declarator of nullity was raised in the consultation responses of the Law 
Society of Scotland and the Faculty of Advocates.  The uncertainty surrounding this was seen as 
a barrier to individuals, including victims of forced marriage, accessing this particular civil 
remedy.  

22. A significant number of consultation responses (97%) were in favour of the introduction 
of statutory guidance, and the Bill makes provision for this.

23. The Government felt, after considering the analysis of the Forced Marriage: A Civil 
Remedy? consultation, and the above points, that the introduction of primary legislation was 
required and would play an essential part in eradicating forced marriage in Scotland.   

Forced Marriage Network 

24. The Forced Marriage Network was established in 2005 by the Scottish Executive to 
support and inform the Government’s work to tackle forced marriage.  Its membership includes 
representatives from the police, health services, the Law Society of Scotland and CoSLA, as well 

3 Consultation on "Forced Marriage: A Civil Remedy?": Analysis of Responses, Reid Howie Associates, June 2009 
available at: http://www.scotland.gov.uk/Publications/2009/06/11141824/0



This document relates to the Forced Marriage etc. (Protection and Jurisdiction) (Scotland) Bill 
(SP Bill 53) as introduced in the Scottish Parliament on 29 September 2010

5

as a range of voluntary sector organisations that directly support those affected by forced 
marriage.  Those organisations included Victim Support Scotland, Shakti and Hemat Gryffe 
Women’s Aid and Amina (the Muslim Women’s Resource Centre).  The Network has been 
instrumental in the consultative work on forced marriage carried out by the Scottish Government 
over the last 5 years and will play a key role in the implementation of the legislation.

Business Regulatory Impact Assessment

25. During the Business Regulatory Impact Assessment of this Bill, Government officials 
met with a number of organisations to discuss the effect that the proposed provisions might have 
on their work including the financial impact (if any).  The outcome of those discussions is 
included in the Bill’s Financial Memorandum.  

ALTERNATIVE APPROACHES

26. Alternative options considered were:

• a non-legislative approach focusing on developing guidance, training and awareness 
raising on forced marriage;

• the introduction of legislation criminalising forced marriage.

Non-legislative approach

27. While the development of guidance, training and awareness raising are crucial to tackling 
forced marriage, they only go so far.  Respondents to the consultation4 felt that legislation would:

• help change public opinion, and thus perception and practice on forced marriage;

• have a strong deterrent effect;

• empower young people, giving them more tools to negotiate with their parents and 
other relatives;

• simplify and clarify matters for those working in both the statutory and voluntary 
sectors to tackle this issue;

• raise awareness of the issue amongst the wider population; and

• send a clear message that forced marriage has no place in Scotland in the 21st 
century.

Criminalising forced marriage

28. Between September and December 2005 the UK Government and the Scottish Executive 
conducted a joint consultation, Forced Marriage: A Wrong Not a Right. The consultation sought 
views on whether a specific criminal offence would help to combat forced marriage. It also 
asked how any proposed offence might be formulated; and about connected issues surrounding 

4 Consultation on "Forced Marriage: A Civil Remedy?": Analysis of Responses, Reid Howie Associates, June 2009 
available at: http://www.scotland.gov.uk/Publications/2009/06/11141824/0
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its enforcement, such as the extent to which criminal law could apply to acts undertaken overseas 
and what the penalties of such an offence should be.

29. The consultation report was published in June 2006. A total of 157 responses were 
received from organisations and individuals across the UK, with the highest number of responses 
coming from London and Scotland. Most of the responses were from women’s groups and 
domestic violence fora but responses were also received from children’s and young people’s 
services, health services, religious and minority ethnic groups and services, local government, 
solicitors and legal groups, the police and individuals.

30. The consultation yielded mixed results: 39.4% of Scottish respondents were against the 
creation of a new offence, while 36.4% were in favour (with others not sure or offering no 
preference). Those against felt that the disadvantages of creating new legislation to make forced 
marriage a criminal offence would outweigh the advantages.  It was considered unlikely that 
victims would go to the police for fear that the legal proceedings would be taken out of their 
hands and that members of their families would be prosecuted. If a criminal offence had been 
introduced, the prosecution would have been brought by the state against the suspect in the 
public interest rather than being initiated by the victim in the victim’s own interest. It was felt 
that this would deter victims of forced marriage from coming forward to seek help.  As a result 
of these responses, both Scottish and UK Ministers decided not to legislate to criminalise forced 
marriage.

31. As with the 2007 Act, this Bill instead provides for civil remedies to protect both the 
victims of a forced marriage and also individuals who are at risk of being forced into a marriage.  
It will enable potential victims to seek swift and effective protection to prevent a forced marriage 
taking place and ensure that the victim is safe.  It also clarifies the circumstances in which 
individuals, including victims of a forced marriage, can separately seek a declaration from the 
sheriff court that a purported marriage is void.  These civil remedies also offer a greater chance 
of the victim becoming reconciled with his or her family. Although the Bill will not criminalise 
forced marriage, it will still be a criminal offence to, knowingly and without reasonable excuse, 
breach a forced marriage protection order. 

IMPLEMENTATION

Awareness raising

32. The Government intends to undertake awareness raising work to address the fact that 
many young people and their parents do not have a clear understanding of a person’s right, 
religious or legal, to choose their marriage partner. The Government will work with the Forced 
Marriage Network and other service providers to use appropriate opportunities to educate people 
about their rights and responsibilities in relation to marriage in a sensitive manner, promoting 
individual rights and informed choice.

33. In many cases victims of forced marriage are not aware that services are available to them 
or how to access them. Working with the Forced Marriage Network the Government will 
develop and increase community-based sources of information such as leaflets that can be used 
by the Citizens Advice Bureau as well as being accessed online to publicise the availability of 
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services to help victims of forced marriage.  All information provided will be made available in 
appropriate languages.

Guidance and training

34. People on the front line of service delivery need to have the necessary knowledge and 
training to deal competently and sensitively with a case of forced marriage.  As well as 
understanding the legal framework within which they operate and the needs of victims, people 
delivering services need access to information on forced marriage and the cultural framework in 
which it occurs.

35. The Bill provides for statutory guidance to set out the roles and responsibilities of public 
bodies in relation to cases of forced marriage and develop multi-agency practitioner guidance.  
This will link into the revised child protection guidance and Safe and Well education resource 
that provide information to front line staff on dealing with cases of forced marriage.    

36. The Government also recognises the need for individual service providers to receive 
appropriate training so that they can acquire the necessary skills to work with different 
communities, taking account of different experiences and needs. Multi-agency training will also 
be required to ensure that the areas of overlap between the relevant agencies are identified and 
communication protocols established. This will be reflected in the training and information 
packages developed to support the Bill’s implementation. The Scottish Government’s Forced 
Marriage Network will be involved in the development of these training packages and the 
evaluation criteria which will be incorporated to make sure that the training is achieving the right 
results.

Data collection

37. The Government is working with the Scottish Courts Service to determine the data 
collection requirements for the Bill.

Monitoring and evaluation 

38. The Scottish Government’s National Group to Address Violence Against Women, 
chaired by the Minister for Housing and Communities, and the Forced Marriage Network will 
have oversight of the implementation of the Bill and will be central to the development of its 
monitoring and evaluation framework. 

EFFECTS ON EQUAL OPPORTUNITIES, HUMAN RIGHTS, ISLAND 
COMMUNITIES, LOCAL GOVERNMENT, SUSTAINABLE DEVELOPMENT ETC.

Equal opportunities

39. The Bill will have a positive effect on equal opportunities as it will offer protection 
against the fear and abuse associated with forced marriage, with many of the motivational 
triggers linked to the seven protected grounds of equality: age, disability, gender, race, religion 
and belief, sexual orientation and gender reassignment.
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40. Forced marriage predominantly affects women, with up to 85% of victims supported by 
the UK Government’s Forced Marriage Unit being young girls or women.  Cases can come from 
all communities but the majority are from the Pakistani, Bangladeshi or Indian communities. 
One of the motivating factors for families to force their child to marry is if the daughter or son 
has a physical or mental disability, with families believing this is a justifiable way of securing 
long term care for their child.  

41. Up to 30% of cases affect children and young people under 18 and many victims report 
that they were forced into marriage as a way for the families to address “unacceptable” sexual 
behaviour, which in many cases means that the family has identified their child as lesbian, gay, 
bisexual or transgender.  Some perpetrators have tried to justify forced marriage on religious 
grounds, but no religion condones it. It is in reality a cultural rather than a religious practice.  
The Equality Impact Assessment for the Bill is reference SYS/0071 and will be available here: 
http://www.scotland.gov.uk/Topics/People/Equality/18507/EQIASearch

Human rights

42. The Bill has been developed taking into account the Human Rights Act 1998 and the 
European Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR).  
The practice and threat of forced marriage, and the extreme mental and sometimes physical 
violence that can often accompany it, violate a number of human rights standards, covering:

• the right to enter into marriage freely with the full consent of both parties (Universal 
Declaration of Human Rights, Article 16(2); Convention for the Elimination of All 
Forms of Discrimination Against Women, Article 16(1)(b); General 
Recommendation No 21, UN Committee on the Elimination of All Forms of 
Discrimination Against Women; UN Convention on Consent to Marriage, Minimum 
Age for Marriage and Registration of Marriages, Article 1; ECHR, Article 12);

• the right to liberty and security of person (ECHR, Article 5); and

• forced marriage as a form of contemporary slavery, trafficking and sexual 
exploitation (UN working group on contemporary forms of slavery 28th Session 
Geneva June 2003).

Island communities

43. The Bill and its implementation strategy will apply to all communities including island 
and rural communities. During the consultation responses were received from respondents 
representing rural communities including Highland Community Planning Partnership, who were 
in favour of the introduction of legislation. While cases of forced marriage can originate from a 
range of backgrounds, it is likely, given the demographic makeup of Scotland, that the majority 
will be concentrated in urban areas.  

Local government

44. Local authorities will have a part to play in supporting victims of forced marriage and 
may be called on to act as a relevant third party, acting on behalf of victims who are unable or 
unwilling to take forward an application for a forced marriage protection order on their own. 
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This very much fits with their statutory obligations in relation to adult support and protection and 
child protection.  Officials met with representatives from CoSLA to explore any impact on local 
authorities and CoSLA agree that the impact would be minimal.

Sustainable development

45. The Bill will have no negative impact on sustainable development.  The Government 
recognises that violence is a major issue in Scotland, and that it has significant impact on the 
wellbeing and potential of those affected by it.  It also has cost implications for the economy and 
public purse. 

46. It is clear therefore that to improve outcomes for people in Scotland, action must be taken 
to prevent and reduce the impact of violence and other forms of abuse on victims, their families 
and their communities. The Bill will contribute towards this aim, and the expectation that our 
communities are strong, resilient and safe places, offering improved life chances for all, where 
everyone has the opportunity to contribute to the nation’s wellbeing and economic prosperity.

47. The environmental impact of the Bill has been considered, and it is felt that the Bill is 
likely to have minimal effect in relation to the environment and, as such, is exempt for the 
purposes of section 7 of the Environmental Assessment (Scotland) Act 2005. A pre-screening 
report confirms that the Bill will have minimal or no impact on the environment and 
consequently that a full Strategic Environmental Assessment is not required.  The report will be 
published at:
http://www.scotland.gov.uk/Topics/Environment/SustainableDevelopment/14587/Register
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