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INTERPRETATION AND LEGISLATIVE REFORM 
(SCOTLAND) BILL 

 
—————————— 

  
SUPPLEMENTARY DELEGATED POWERS MEMORANDUM  

 
 
Purpose 

1. This Memorandum has been prepared by the Scottish Government to assist the 
Subordinate Legislation Committee in its consideration of the Interpretation and Legislative 
Reform (Scotland) Bill.  This Memorandum describes provisions in the Bill conferring power to 
make subordinate legislation which were either introduced to the Bill or amended at Stage 2.  
The Memorandum supplements the Delegated Powers Memorandum on the Bill as introduced. 

PROVISIONS CONFERRING POWER TO MAKE SUBORDINATE LEGISLATION 
REMOVED AT STAGE 2 

Section 47(1) – Pre-consolidation modification of enactments 

2. Section 47(1) of the Bill would have provided the Scottish Ministers with an order 
making power, subject to the affirmative procedure, to “make such modifications of enactments 
relating to a particular subject as in their opinion facilitate, or are otherwise desirable in 
connection with, the consolidation of the law on the subject.”  This provision was removed from 
the Bill at Stage 2. 

PROVISIONS CONFERRING POWER TO MAKE SUBORDINATE LEGISLATION 
AMENDED AT STAGE 2 

Section 1 – Application of Part 1 

3. Section 1(4) was amended in order to extend the definition of Scottish instrument to 
include statutory instruments made under powers contained in both Acts of the Scottish 
Parliament and Acts of Parliament.  In future, those instruments, as well as instruments made 
under ASPs alone, will be interpreted according to the provisions in Part 1 of the Bill (unless the 
instrument itself provides otherwise).  In addition, section 1(4A)(d) has been amended to clarify 
that rules includes an act of sederunt, act of adjournal and other rules of court.  

4. These changes do not alter the nature of the power in section 1(7), the reason for taking 
these powers, nor the choice of procedure for it. 
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Section 42– Publication, numbering and citation: regulations 

5. Section 42 has been amended to impose a duty on the Scottish Ministers to make 
regulations requiring the publication, numbering and citation of Scottish statutory instruments.  It 
has further been amended to oblige the Scottish Ministers, when making regulations under the 
section, to include a requirement for the publication of Scottish statutory instruments on a 
website or by other electronic means.  As all Scottish statutory instruments are to be published 
electronically the express provision in subsection (2)(d), allowing for the disapplication of any 
publishing requirements in relation to an instrument or class of instrument, has been removed. 

6. These changes do not substantially alter the nature of the power in section 42, the reason 
for taking the power, nor the choice of procedure for it. 

PROVISIONS CONFERRING POWER TO MAKE SUBORDINATE LEGISLATION 
INTRODUCED AT STAGE 2 

Section 30(5) – Other instruments laid before the Parliament 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order  
Parliamentary procedure: Affirmative 

Provision 

7. Section 30 will create a requirement for any devolved subordinate legislation that is not 
subject to either the affirmative or negative procedure to be laid before the Parliament as soon as 
practicable after it is made.  That requirement is not to apply in relation to instruments made 
under one of the enactments specified in subsection (4).  Subsection (5) provides that Scottish 
Ministers may, by order, modify the list of enactments in subsection (4).  Subsection (6) states 
that such an order is to be subject the affirmative procedure. 

Reason for taking power 

8. Section 30 will put onto a statutory footing the current convention under which a number 
of instruments are laid before the Parliament for information.  There are also a number of 
instruments that are not laid before the Parliament under the current convention on the basis that 
it would be unhelpful and unnecessary to deluge the Parliament with instruments of limited 
importance (for instance instruments which apply temporary speed restrictions to small stretches 
of highway).  Section 30(4) is intended to identify the powers under which such instruments are 
made and to exempt them from the general laying requirement to be established by subsection 
(2). 

9. The order making power to be provided by subsection (5) will allow the Scottish 
Ministers to extend or restrict the requirement to lay instruments for information before the 
Parliament.  Every effort has been made to ensure that subsection (4) accurately reflects the list 
of powers under which instruments are routinely made, which are not laid before the Parliament 
under the current convention.  But there have been some seeming inconsistencies under the 
conventional approach and it is not clear how the convention applies in relation to some less 
frequently used powers.  The order making power therefore gives the Scottish Ministers 
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flexibility to refine the list of enactments in subsection (4), should it subsequently be considered 
that it is no longer appropriate to lay certain types of instrument before the Parliament, or indeed 
should it be considered desirable to lay before the Parliament instruments which have not 
previously been subject to that requirement. 

Choice of procedure 

10. The power is to be used to amend primary legislation (that is section 30(4) of the Bill). 
Further, its exercise will affect the arrangements for parliamentary scrutiny of subordinate 
legislation.  For both of those reasons it is considered appropriate that orders made under the 
power be subject to the affirmative procedure. 

Section 56A – orders 

Provision 

11. Section 56A makes provision for the order making powers in the Bill, with the exception 
of those in section 28, to include the power to make such transitional, transitory or saving 
provisions as the Scottish Ministers consider necessary or expedient. 

Reason for taking power 

12. The order making powers in the Bill allow Scottish Ministers to modify certain of the 
Bill’s provisions or, in some circumstances, other enactments.  The inclusion of a power to make 
transitional, transitory or savings provision within those powers will enable appropriate 
provision to be made to ensure a smooth transition to the modified provisions. 

Choice of procedure 

13. This power will attract the procedure applied to the original order making power for the 
reasons expressed in the original Delegated Powers Memorandum and in this Supplementary 
Memorandum. 

Section 56B(1) – Ancillary provision 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order  
Parliamentary procedure: Affirmative 

Provision 

14. Section 56B(1) will enable the Scottish Ministers to make, by order, such supplementary, 
incidental or consequential provision as they consider appropriate for the purposes of, in 
consequence of, or for giving full effect to, any provision of the Bill.  Such an order may modify 
any enactment. 

Reason for taking power 

15. By its nature the Bill will amend other enactments in a sweeping way.  For instance, 
schedule 3 will gloss the provision made in pre-commencement enactments in relation to the 
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parliamentary scrutiny of subordinate legislation made under those enactments.  While every 
care has been taken to ensure the effectiveness of schedule 3, it is possible that it may not operate 
as intended in relation to all pre-commencement enactments.  

16. The order making power provided for in section 56B(1) will enable the Scottish Ministers 
to resolve any unforeseen difficulties in the Bill’s operation. 

Choice of procedure 

17. This power may be used to permanently amend or modify the operation of primary 
legislation.  For that reason it is appropriate that instruments made under it are subject to the 
affirmative procedure. 

Section 56B(2) – Ancillary provision 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order  
Parliamentary procedure: Negative 

Provision 

18. The power in section 56B(2) will allow the Scottish Minister to make, by order, such 
transitional, transitory or savings provisions as they consider necessary or expedient in 
connection with the coming into force of the Bill’s provisions. 

Reason for taking power 

19. Provision may be needed to ensure a smooth transition from the current position to that 
which will exist once the Bill is enacted.  Unforeseen issues may arise at the time of 
implementation which require transitional or transitory provisions or the saving of repealed 
provisions. 

Choice of procedure 

20. The negative procedure is considered appropriate as this power will be used to make 
technical adjustments to facilitate the transition from the pre-commencement regime to the new 
regime to be created by the Bill. 
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