
 

 

SL/S2/04/36/A  

 
 

SUBORDINATE LEGISLATION COMMITTEE 
 

AGENDA  
 

36th Meeting, 2004 (Session 2) 
 

Tuesday 21st December, 2004 
 
The Committee will meet at 10:30am in Committee Room 3. 
 
1. Items in private: The Committee will decide whether to consider agenda item 7 

in private. 
 
2. Letter from the Deputy Minister for Justice: The Committee will consider a 

letter from the Deputy Minister for Justice to the Convener with regard to the 
timing of the commencement of instruments. 

 
3. Executive responses: The Committee will consider responses from the Scottish 

Executive to points raised on the following— 
 
the Scotland Act 1998 (River Tweed) Order 2005, (draft) 
 
the Environmental Information (Scotland) Regulations 2004, (SSI 2004/520) 
 
the Protection of Children (Scotland) Act 2003 Determination Regulations 
2004, (SSI 2004/523) 
 
the Fire Services (Appointments and Promotion) (Scotland) Regulations 2004, 
(SSI 2004/527) 
 
the Salmonella in Laying Flocks (Sampling Powers) (Scotland) Regulations 
2004, (SSI 2004/536). 
 

4. Draft instruments subject to approval: The Committee will consider the 
following— 

 
the Council Tax (Discount for Unoccupied Dwellings) (Scotland) 
Regulations 2005, (draft) 
 
the Waste (Scotland) Regulations 2005, (draft). 
 



 

 

5. Instruments subject to annulment: The Committee will consider the following— 
 

 the General Teaching Council for Scotland Election Scheme 2004 Approval 
Order 2004, (SSI 2004/542). 

 
6. Instruments not laid before the Parliament: The Committee will consider the 

following— 
 

the Education (Listed Bodies) (Scotland) Order 2004, (SSI 2004/539) 
 
the Environment Act 1995 (Commencement No.22) (Scotland) Order 2004, 
(SSI 2004/541). 

 
7. Inquiry into the regulatory framework in Scotland: The Committee will 

consider an approach paper. 

 
 

 
Ruth Cooper 

Clerk to the Committee 
Tel: 0131 348 5212 

 



 

 

 
 

*********************** 
 
The following papers are relevant to this meeting: 
 
Agenda Items 2-6 
 
Legal Brief (for members only) – to follow SL/S2/04/36/1 
 
Agenda Item 2 
 
Letter from the Deputy Minister for Justice SL/S2/04/36/2 
 
Agenda Item 3 
 
Executive responses SL/S2/04/36/3 
 
Agenda Items 4 - 6  
 
Copies of instruments (circulated to Members only)  
 
Agenda Item 7 
 
Approach Paper (for members only) SL/S2/04/36/4 
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SUBORDINATE LEGISLATION COMMITTEE 

 
36th Meeting, 2004 (Session 2) 

 
Tuesday, 21st December 2004 

 
Executive Responses 

 
 

• the Scotland Act 1998 (River Tweed) Order 2005, (SSI 2005/draft) 
 
• the Environmental Information (Scotland) Regulations 2004, (SSI 2004/520) 

 
• the Protection of Children (Scotland) Act 2003 Determination Regulations 

2004, (SSI 2004/523) 
 

• the Fire Services (Appointments and Promotion) (Scotland) Regulations 2004, 
(SSI 2004/527) 

 
• the Salmonella in Laying Flocks (Sampling Powers) (Scotland) Regulations 

2004, (SSI 2004/536) 
 



 

 

THE SCOTLAND ACT 1998 (RIVER TWEED) ORDER 2005, (SSI 2005/DRAFT) 
 
On 14 December 2004 the Subordinate Legislation Committee considered the above 
Order and asked the Executive for an explanation of the following matters:-   
 
 “1. The Committee asks whether once the Order has been approved, the 

Executive will be able to commence the 2003 Act for the rest of Scotland. 
 

2. The Committee asks the Executive to explain the purpose of article 
1(2) which relates to section 53 of the Scotland Act. Section 53 operates 
amongst other things to transfer functions of Ministers of the Crown under 
pre-commencement enactments to the Scottish Ministers. The Committee 
therefore asks the purpose of this provision and in particular to which 
functions article 1(2) is intended to refer    

 
 3. The Committee asks the Executive why article 10 of the Order makes 

no provision in relation to the continuation of current legal proceedings. The 
Committee also asks why article 11 makes no provision in relation to current 
employees of the Commissioners and the Council. 

 
4. The Committee asks the Executive why in relation to article 4(1) on 
page 6 in the definition of “Tweed Acts” the series of Acts referred to are not 
themselves defined. 

 

 5. The Committee asks whether in the definition of “enactment” in article 
4(1) “either” should read “any”.” 

 
The Scottish Executive responds as follows: 
 
The Executive is grateful to the Committee for drawing these matters to the attention 
of the Executive. The Executive has decided to withdraw the Order so that a correct 
version can be laid.  
 
First Question  
 
1. The current intention is to commence the 2003 Act at or about the date on 
which this Order comes into force. 
 
 
 
Second Question 
 
2. In relation to article 1(2), doubts have been raised about this provision, in the 
context of the general practice in other areas following devolution.   The Executive 
will accordingly omit it from the next version of the Order. 
 
Third Question 
 
3. Specific provision is being inserted to address the position of legal 
proceedings and employees, so as to clarify the position. 
 
Fourth Question 



 

 

 
4. With regard to the definition of “the Tweed Acts” in Article 4(1), the definitions 
of the Acts referred to were omitted in error, and the Order will be withdrawn so that 
a correct version can be laid. 
 
Fifth Question 
 
5. In the definition of “enactment”, while either “either” or “any”, or indeed any 
other word denoting either of those expressions, might have produced the same 
result, “either” was the intended word. 



 

 

THE ENVIRONMENTAL INFORMATION (SCOTLAND) REGULATIONS 2004, 
(SSI 2004/520) 
 
In its letter of 14 December 2004 to Catherine Hodgson the Committee commented 
as follows: 
 

“The Committee notes that the equivalent UK Regulations were laid in draft for 
approval by each House of Parliament whereas these regulations have been 
made under negative procedure. The Committee asks the Executive why it 
chose negative procedure for these regulations.” 

 
The Scottish Executive Environment and Rural Affairs Department responds 
as follows: 
 
These Regulations are made under section 2(2) of the European Communities Act 
1972. In accordance with paragraph 2(2) of Schedule 2 to that Act such an 
instrument may be subject to either affirmative or negative procedure before the 
Parliament. The Department considered, in light of that and given the form and 
content of these Regulations, that negative procedure was appropriate. 
 
Consideration had been given at an early stage, in each administration, to the use of 
powers under the Freedom of Information (Scotland) Act 2002 and the Freedom of 
Information Act 2000 to make the regulations relating to the matters covered by the 
Directive (sections 62 of the 2002 Act and 74 of the 2000 Act refer).  
 
It was decided, however, that it would be necessary to employ section 2(2) of the 
European Communities Act 1972 in order to completely transpose the Directive.   
 
The Parliamentary procedure in the Freedom of Information Act 2000 would have 
required affirmative procedure for the making of the transposing regulations but 
equivalent provisions in the Freedom of Information (Scotland) Act 2002 require 
negative procedure. It may be that this difference accounts for the approach adopted 
by the United Kingdom government. 



 

 

THE PROTECTION OF CHILDREN (SCOTLAND) ACT 2003 DETERMINATION 
REGULATIONS 2004, (SSI 2004/523) 
 
1. On 14 December the Committee asked the Executive for an explanation of 
the following matter: 
 

A number of the provisions of the Schedules are already to be found in the 
Protection of Children (Scotland) Act 2003.  The Committee cites for example 
paragraphs 3(2) to (4) and 8(4) of Schedule 1 and paragraphs 2(2) to (4) and 
7(4) of Schedule 2.  The Committee asks the Executive whether such 
duplicate powers can be considered to be “further” provisions in terms of the 
enabling power. 
 

2. The Scottish Executive responds as follows- 
 
In its general approach to the drafting of these Regulations the Executive 
sought to avoid duplicating provisions in the Act.  However in places it was felt 
appropriate to duplicate provision that appears in the Act where there would 
be benefit to the reader of the Regulations in doing so.  In any event some of 
the provisions in the Regulations quoted by the Committee do not mirror 
exactly the provisions in the Act. 

 
The Executive agrees that the provision in paragraph 3(2) of Schedule 1 and 
the equivalent provision in paragraph 2(2) of Schedule 2 of the Regulations 
duplicate the effect of section 7(1) of the Act.  However the Executive consider 
that paragraphs 3(2) of Schedule 1 and 2(2) of Schedule 2 should not be read 
in isolation.  They require instead to be read in conjunction with the sub-
paragraphs that follow.  These paragraphs contain the following additional 
provision not contained in the Act – 

 
(a) the requirement to give notice immediately; 
 
(b) the requirement in paragraph 3(2) only to give notice of the date that 
the entry is made, and 
 
(c) the requirement to give notice of the entry to such other persons as 
Scottish Ministers consider appropriate. 
 
The Executive agrees that the provision in paragraph 8(4) of Schedule 1 and 
the equivalent provision in paragraph 7(4) of Schedule 2 duplicate the effect of 
sections 5(6)(b) and 6(5)(b) of the Act respectively insofar as they require 
notice to be given to the referring body and organisation with whom the 
person is working.  However the paragraphs contain additional requirements 
in specifying when the notice has to be given and requiring notice also to be 
given to such other persons as Ministers consider appropriate. 

 
The additional requirements specified above are imposed on Scottish 
Ministers and consequentially the Executive considers that they do not 
impose burdens on third parties.  The Executive also considers that these are 
supplementary provisions that may be added in Regulations by virtue of 
section 21(2)(b) of the Act. 

 



 

 

3. The Scottish Executive hopes that this explanation is helpful to the 
Committee. 
 



 

 

THE FIRE SERVICES (APPOINTMENTS AND PROMOTION) (SCOTLAND) 
REGULATIONS 2004, (SSI 2004/527) 
 
On 14 December the Committee asked the Executive for an explanation of the 
following matter:- 
 
 “whether “role” is intended to come within the meaning of “rank” for the 
purposes of these regulations.” 

 
 

The Scottish Executive responds as follows: 
 

The Executive confirms that “role” is intended to come within the meaning of 
“rank” for the purposes of these Regulations. 
 
As the Committee points out the enabling power in section 18(1)(c) of the 
1947 Act confers power on Scottish Ministers to make Regulations inter alia 
as to the qualifications for appointment to and promotion into any rank within a 
fire brigade. 
 

As the Committee also points out, the Regulations make provision for the 
qualifications for appointments to what are referred to as “roles” in a brigade, rather 
than "ranks".  The term “rank” is not defined in the 1947 Act and it is not considered 
that the term “role” has any different legal meaning to the term “rank”, both meaning 
a grading structure or position that a person may be appointed to within a brigade.  
The explanatory note confirms that the effect of the Regulations is to replace the 
previous 12 ranks with seven ranks and that the ranks are now referred to as “roles”. 
This reflects the fact that the term “rank” is no longer used in fire brigades. 



 

 

THE SALMONELLA IN LAYING FLOCKS (SAMPLING POWERS) (SCOTLAND) 
REGULATIONS 2004, (SSI 2004/536) 
 
On 14th December 2004 the Subordinate Legislation Committee considered the 
above instrument and sought an explanation of the following matter:-  
 

  
1. The Committee asked the Executive to explain the purpose of paragraph (2) 
of regulation 6 and in particular what offence would be covered by that paragraph 
that does not already fall under paragraph (1) of that regulation.  
 
 
The Scottish Executive responds as follows:-  
 
1.   The Executive would like to thank the Committee for drawing this matter to it’s 
attention. It is accepted that paragraph (2) of regulation 6 is not necessary. 
Paragraph (1) of that regulation covers all offences which would be committed under 
the instrument.  
 
2. The Executive does not propose to amend the instrument. The survey, in 
relation to which the sampling powers in the instrument are required, is due to be 
completed by the end of October 2005. Accordingly, it is not anticipated that the 
powers in the instrument will be exercised after that date.  If the circumstances alter 
then the Executive will reconsider this matter. 
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