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Local Government and Transport Committee 

7th Meeting, 2004 (Session 2) 

Tuesday 9 March 2004 

The Committee will meet at 1.30 pm in Committee Room 3. 

1. Items in private: The Committee will consider whether to take item 3 in private. 

2. Subordinate legislation: The Committee will consider the following negative 
instrument— 

Local Government Capital Expenditure Limits (Scotland) Regulations 2004, 
(SSI 2004/29) 

3. Local Governance (Scotland) Bill: The Committee will consider a draft Stage 1 
report. 
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The Equal Opportunities Committee’s report to the Local 
Government and Transport Committee  on the Local Governance 
(Scotland) Bill [PRIVATE] 
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SSI Cover Note For Committee Meeting 
 
SSI title and 
number: 
 

Local Government Capital Expenditure Limits (Scotland) 
Regulations 2004, (SSI 2004/29) 

 
Type of Instrument: 
 

Negative 

Meeting: 
 

9 March 2004 
 

Date circulated to members: 
 

4 February 2004 

  

Local Government and Transport 
Committee deadline to consider 
SSI:                                                     

15 March 2004 

Motion for annulment lodged No 

SSI drawn to Parliament’s 
attention by Sub Leg Committee: 
 
 
 

Yes (see annex A) 
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Annex A 
 

1. The Local Government Capital Expenditure Limits (Scotland) Regulations 2004 (SSI 
2004/29) 
 
Question  

2. The Committee asked the Executive to explain which power authorises the reference 
to future editions of the code of practice referred to in regulation 2(2). 
 
Answer  

3. The Executive explains that, under section 35(4) of the Local Government in 
Scotland Act 2003, codes of practice are amongst the conditions that may be 
prescribed by regulations under section 35(3) of that Act in relation to the 
considerations to which local authorities must have regard in determining the amount 
they can afford to allocate to capital expenditure and the considerations to which they 
must have regard in keeping those determinations under review.  

4. The Executive considers that the authority provided by section 35(4) is clearly not 
restricted to codes of practice which exist. The Executive therefore considers the 
power is sufficiently wide to authorise a reference to future editions of the code of 
practice. The Executive’s reply is reproduced at Appendix 3. 
 
Report  

5. While recognising that there is some force in the arguments advanced by the 
Executive, the Committee is less sure that the legal position is as clear as the 
Executive claims.  

6. It seems to the Committee that the problem lies in the rule that persons to whom a 
power or duty is delegated cannot sub-delegate that power or duty to another person 
without specific authority from the granter of the delegation. In this case, the Scottish 
Ministers in referring to future editions of the code of practice are, in effect, sub-
delegating their legislative powers to the issuer of the code of practice. Referring to a 
code of practice in existence at the time that the Regulations are made does not of 
course amount to sub-delegation, being simply legislation by reference.  

7. Sub-delegation is permissible if the enabling Act confers the necessary authority. The 
Executive considers it does and the Committee agrees that the powers in section 35 
are very wide. Nevertheless, the Committee notes that it appears to be the practice in 
most primary legislation to provide expressly that references to codes of practice, 
guidance and the like include references to such documents as amended or reissued 
from time to time. The question is whether the absence of such a provision in the 
parent Act in this instance means that regulations may only refer to current editions 
of the code of practice.  

8. Nevertheless, in the Committee’s view the arguments for and against the Executive’s 
position are finely balanced and only a court could give a definitive answer. The 
Committee therefore reports the instrument on the grounds that there is a 
slight doubt as to whether it is intra vires in the above respect. 

 


